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Two years ago, President Obama’s environmental team was running on all 
cylinders to pursue climate change legislation. Following the 2010 election, with 
any prospect for the enactment of such legislation gone, the administration shifted 
gears to instead focus on an ambitious regulatory agenda, with the Environmental 
Protection Agency (EPA) issuing tighter emissions limits for conventional and 
hazardous air pollutants, proposing new water and waste rules, and requiring new 
greenhouse gas permits.

Hindsight is twenty-twenty, so it is 
unclear whether the administration 
overestimated the support for many of 
these rules or underestimated the extent 
of the backlash that they provoked. In 
either case, last year, EPA administrator 
Lisa Jackson and her lieutenants were 
called to testify before Congress nearly 
60 times, averaging more than once a 
week, to defend the EPA’s environmental 
agenda against fierce Congressional 
opposition, particularly from the House 
of Representatives. 

With the economy in a slow recovery 
and unemployment remaining high, 
House Republicans have labeled many 
of the regulatory proposals “job killers.” 
Now, less than a year before the 
presidential election, the administration is 
reconsidering many of its positions and is 
in partial environmental retreat. 

Environmental Policy Outlook for 2012:  
Kicking the Can Down the Road

The most prominent examples are 
the decisions to postpone EPA’s 
long-anticipated ozone regulation, 
reconsider the boiler Maximum 
Available Control Technology (MACT) 
and incinerator rules, and delay the 
Keystone XL oil pipeline until further 
studies are complete, although 
Congress is pushing the president 
to make a quicker decision. Also, 
EPA has delayed the long-awaited 
New Source Performance Standards 
for refineries and utilities, coal ash 
regulations, and financial responsibility 
rules for the hard rock mining, oil and 
gas, and chemical industries.

At the same time, there are still plenty 
of environmental issues in play where 
engaging the administration and 
Congress can make a difference. Among 
the most significant are: 

•	  CAFE Standards: In late 2012, EPA 
and the National Highway and 
Traffic Safety Administration proposed 
corporate average fuel economy 
rules that set new mileage standards 
and greenhouse gas limits for auto 
manufacturers. The rules are expected 
to be issued in early 2012.

•	  Hydraulic Fracturing: A number of 
actions on hydraulic fracturing are 
expected in 2012. 

•	  In April, EPA will propose new 
air emissions limits for oil and 
gas processing plants; 

•	  Before the election, EPA will 
issue a study on hydraulic 
fracturing, which could be a 
regulatory “game changer;” 

•	  Throughout the year, the agency 
will continue efforts to develop 
effluent guidelines for hydraulic 
fracturing, continue its review of 
a petition from the environmental 
community on whether to 
regulate oil and gas wastes 
as hazardous, and initiate 
chemical disclosure requirements 
under the Toxic Substances 
Control Act. 
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•	  Controlling Air Emissions: Just before 
the holidays, EPA published the long-
anticipated, so-called utility MACT 
rule to control mercury emissions 
from power plants. On the heels of 
this action, 2012 will be another 
busy year for regulating air emissions 
from utilities and manufacturers. EPA’s 
Cross State Air Transport rule, which 
regulates pollutants from upwind 
sources, became effective on 
January 1, 2012. EPA also expects 
to issue final boiler MACT and 
incinerator rules that set emissions 
limits for hazardous air pollutants in 
April 2012. 

•	  Regulating Water and Waste: 
In July 2012, EPA will issue its 
long-awaited cooling water rule 
to regulate cooling water intake 
structures at power plants. Also 
before the election, EPA expects 
to issue a decision on whether to 
regulate coal ash as a hazardous 
waste, or to do so under less 
stringent solid waste standards. 

With the election approaching, 2012 
will be a year of significant uncertainty. 
Congressional hearings and controversy 
over EPA rules will continue. Some 
regulations will be delayed until after 
the election, while others are likely to 
become the subject of eventual legislative 
or regulatory compromise. The EPA 
budget will be cut, and many legislative 
“riders” relating to EPA regulations will 
pass the House, but the riders will find 
less support in the Senate. 

Although 2012 will be a year of 
political posturing and provide a 
temptation to kick the can down the 
road, it will also be a year where 
legislative compromise and new 
regulatory proposals can happen 
rather quickly. This makes it even more 
important for interested parties to monitor 
the regulatory and legislative situation 
closely, and to watch for opportunities 
both in Congress and by working 
with the administration to help shape 
environmental policy and regulations. 
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