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Pennsylvania Suprem e Court Hears 
Chal lenge To Gam ing Ac t .  

(HARRISBURG)  On Wednesday, March 9, 
2005, the Pennsylvania Supreme Court 
heard oral argument from lawyers on the 
challenge to the constitutionality of the 
Pennsylvania Race Horse Development and 
Gaming Act.  The court had limited 
argument to the claims based on two 
provisions of the Pennsylvania Constitution:  
Article III, Section 1, which provides that a 
bill may not be amended while under 
consideration in a manner that changes the 
bill's original purpose, and Article III, 
Section 3, which provides that a bill may 
have only one subject that must be clearly 
expressed in the bill's title.  Six of the seven 
members of the court were present for the 
argument:  Chief Justice Cappy and Justices 
Nigro, Castille, Saylor, Eakin and Baer.  

Throughout the argument, which lasted 
about an hour and a half, the Justices asked a 
number of questions of James West, counsel 
for the opponents of the gaming legislation; 
C. Clark Hodgson, Jr., counsel for the 
Leadership of the House of Representatives; 
John P. Krill, Jr., counsel for Senator Robert 
C. Jubelirer, President Pro Tempore of the 
Senate; and Lawrence Hoyle, counsel for the 
Pennsylvania Gaming Control Board.  This 
Alert focuses on the Justices' questions and 
not the responses or the arguments of 
counsel.  A very summarized response or 
comment is provided where necessary to 
appreciate the context of a question. 

Arguments on constitutional issues generate 
somewhat unusual words, such as "original 
purpose" and "germane" or "germaneness."  
These words arise from established legal 
doctrines or tests and are basically short-cut 
phrases employed by lawyers and the Court 
to convey a single issue.  They were often 
used during this argument.  We indicate 
those short-cuts, at least on first use, with 
quotation marks.   

The Chief Justice first reminded counsel that 
the Court would hear argument only on the 
Article III, section 1 ("original purpose") 
and section 3 ("single subject" and "clear 
title") issues.  The argument started with 
some colloquy between the Justices and 
counsel as to the standard of judicial review 
to be applied and whether they had before 
them everything they needed to decide the 
case.  Counsel indicated that the "judicially 
noticeable" documents that had been 
submitted were all that was needed.  Those 
documents included the a certified copy of 
the "enrolled bill" and the Legislative 
Journals reflecting the General Assembly's 
consideration of the bill that became the 
Gaming Act.   

James West, counsel for the opponents of 
the Gaming Act, argued first.  Justice 
Castille asked the first question with respect 
to how the appropriation made to volunteer 
fire companies related to gaming.  When 
counsel responded that the various 
appropriations had been made to obtain the 
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votes of various legislators, Chief Justice 
Cappy questioned whether it was within the 
Court's purview to inquire as to how the 
Legislature gets votes for a bill, commenting 
that the case law seems clear on that point, 
i.e., that it is not proper inquiry for a court. 

Chief Justice Cappy then inquired as to why 
it was not "germane" for the legislature to 
begin with a fingerprinting bill and end up 
with a comprehensive gambling bill.  The 
Chief Justice asked whether, under Article 
III, the Legislature was unable to designate 
the "distribution of revenue" in a regulatory 
bill in order to get votes.  Counsel responded 
that it would be "logrolling."  Justice Nigro 
then inquired whether it would be 
permissible for the Legislature to pass 21 
bills distributing the funds on the same day 
it passed the regulatory bill that generated 
the revenues to be distributed.  When 
Counsel responded yes, Justice Nigro asked 
if the concern was because the distributions 
were in the same bill.  When again told yes, 
Justice Nigro asked why then it would not 
also be logrolling to do it with separate bills 
passed the same day.   

Chief Justice Cappy then wondered what the 
distribution of funds has to do with 
"germaneness" and Justice Baer asked 
counsel if he were suggesting multiple 
appropriations violated section 1 or section 
3.  Counsel responded that it violated both 
and proceeded to explain.  Justice Baer then 
asked counsel whether, with respect to the 
single subject requirement of section 3, he 
was saying that it was violated because the 
funds generated by the Gaming Act were 
going to different places.  Counsel 
responded yes.   

Justice Saylor then asked counsel to relate 
section 3 with section 1, explaining that it 
was his understanding that in a section 3 

challenge the court looked at the bill as 
enacted while in a section 1 challenge it 
needed to look at the bill from when it 
started.  He wanted to know why the bill as 
enacted did not have a single subject.  
Counsel responded that the distributions 
created were not regulation.  Justice Saylor 
again inquired as to the distinction between 
the two sections, and asked again whether if 
one looked at the bill as enacted, could one 
hypothesize a single subject.  After counsel's 
response, Justice Cappy tried to summarize 
counsel's argument, asking, whether, if you 
had it your way under section 3, you would 
require four separate bills:  one to make slots 
gaming legal, one to regulate slots gaming, 
one to address zoning with respect to slots 
facilities and one to make distributions.  
Counsel agreed but would add a fifth bill to 
address the repeal of certain restrictions 
concerning liquor. 

Chief Justice Cappy sought to summarize 
counsel's position.  He asked counsel, if the 
Court agrees that the bill could be construed 
as a comprehensive gaming regulation bill, 
where is the single subject violation.  
Counsel responded it was the inclusion of 
appropriations, the repealing of zoning as to 
the slots facilities and the changes to the 
liquor restrictions.  Chief Justice Cappy then 
asked if counsel thought the original purpose 
problem resulted from the difference 
between the purpose as articulated in 
statements included in the Legislative 
Journals and the statements in the briefs of 
those supporting the constitutionality of the 
enactment process.  Counsel responded yes 
but also that there were multiple purposes 
that were similar to the multiple subjects.  
Chief Justice Cappy finally asked if his third 
argument was logrolling and counsel said 
yes. 
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Justice Saylor asked how it was possible, for 
purposes of section 1's original purpose 
requirement, to know what the Legislature 
intended.  

Clark Hodgson, counsel for the House, then 
took the podium to address section 1.  He 
started by asking the Court to reaffirm the 
test it used in Consumer Party, i.e., that you 
look at the final title and determine if it 
gives notice of the contents of the bill so that 
the legislators can "vote with 
circumspection."  Justice Castille asked how 
the regulation of horse and harness racing in 
the original bill had anything to do with slots 
parlors, noting that the original bill says 
nothing about slots.  Chief Justice Cappy 
asked whether if Consumer Party were 
followed, would the Court be eliminating 
section 1.  He noted that many 
Commonwealth Court cases seem to look at 
the final product and whether it is germane 
to the original bill.  Justice Eakin wanted to 
know if the original purpose was set forth in 
the title and noted that the language of 
section 1 talks about the original purpose 
being changed, not the final title.  Counsel 
responded that Consumer Party's focus on 
the spirit of what Article III intended to do 
made evaluation of the final title an 
appropriate section 1 test, but counsel also 
stated that the Gaming Act would also pass 
the germaneness test. 

Justice Cappy then asked what is the 
difference between Commonwealth Court's 
germaneness test for section 1 and the 
Supreme Court's germaneness test for 
section 3.  Justice Baer commented that the 
language of section 1 is different than 
section 3.  Justice Saylor commented that 
another problem with the Consumer Party 
decision was that it relied on Scudder, a 
decision of the Court that had concerned a 
different part of section 1 than at issue in 

this case.  Mr. Hodgson then summarized 
and sat down. 

John P. Krill, Jr., counsel for Senator 
Jubelirer, addressed the section 3 issue.  
Justice Baer asked him to start by addressing 
the multiple subjects identified by Mr. West:  
zoning, liquor, and distributions.  Counsel 
responded that all were appropriately 
addressed in a comprehensive regulatory 
bill.  He offered the illustration of an elastic 
cord whose elasticity was not stretched too 
far by the inclusion of these as they all 
related to comprehensive regulation of the 
gaming industry.  Chief Justice Cappy then 
asked why isn't the cord stretched too far 
here by the inclusion of the provisions 
concerning liquor, zoning and distribution of 
funds.  Counsel explained why.  Justice 
Cappy then asked if the provisions making 
appropriations could be severed if the Court 
found everything else fell within the subject 
of comprehensive regulation of gaming. 

Justice Baer noted a concern that identifying 
a broad topic might be engaging in 
gamesmanship and asked for examples of 
things that would not be germane to the 
subject of gaming regulation.  Justice Eakin 
inquired whether, because horse racing is 
gaming, would the legalizing of some other 
form of gaming make in the final bill be 
germane.  Mr. Krill's argument ended 
shortly thereafter. 

Chief Justice Cappy then noted that the 
Court would hear from Larry Hoyle, counsel 
for the Gaming Control Board, on the issue 
raised by Mr. West about whether the 
legislators who voted on the bill had an 
understanding of what they were voting on. 

Mr. Hoyle began by discussing the history 
of the consideration of slots gaming by the 
legislature over the years and how the public 
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had been involved.  Chief Justice Cappy, 
anticipating the argument to come, 
commented that what you are going to end 
up arguing is that the legislators would have 
had to be asleep not to know what was in the 
Gaming Act. 

Justice Castille wanted to know whether 
there was any reason for the Court to 
consider citizens, as they did not seem to 
know the specifics of the final bill, or is that 
why we have a representative government.   

The argument ended with the Court thanking 
everyone and retiring.   

Prepared by:  Quo Vadis Cobb, a lawyer in 
K&LNG’s Pittsburgh office and C. Grainger 
Bowman, a lawyer in K&LNG’s Harrisburg 
office. 

***  
To receive K&LNG alerts regarding the 

betting and gaming industry in Pennsylvania 
and elsewhere, please contact Christopher 
Heck at check@klng.com.   

Look for K&LNG updates and alerts in 
the Platinum Version of the Gaming 
Observer.  The hyperlink address is as 
follows: www.gamingobserver.com/platinum

                 
K&LNG serves a dynamic and growing clientele in 
regional, national and international markets that includes 
representation of over half of the FORTUNE 100.  
Kirkpatrick & Lockhart Nicholson Graham has 
approximately 950 lawyers located in London and ten 
U.S. cities, including Boston, Dallas, Harrisburg, Los 
Angeles, Miami, Newark, New York, Pittsburgh, San 
Francisco and Washington, D.C. For more information, 
visit K&LNG’s web site at: www.klng.com. 

 

FOR MORE INFORMATION, please consult 
one of the lawyers listed below: 

 

Harrisburg  
David R. Overstreet  717.231.4517 

   

doverstreet@klng.com

  

London 
Warren L. Phelops   +44.(0)20.7360.8129 

     

     wphelops@klng.com
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