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Signif icant Legal Developments in Taiwan in 2011

the flow of information from bribe payers, 
Article 11 seeks to overcome difficulties 
that prosecutors have often encountered 
in seeking to proceed against government 
officials who have taken bribes. 

Personal Data Protection Law 

In 1995, Taiwan first promulgated its 
Computer-Processed Personal Data 
Protection Law (CPDPL) regulating the 
collection, processing, and use of “personal 
data” by companies in certain designated 
industries, including hospitals, schools, and 
companies involved in telecommunications, 
finance, security, insurance, mass media, 
and credit investigation. These industries 
were required to register with the competent 
authorities before they could collect, 
process, and use personal data. The 
majority of companies in Taiwan were 
not subject to this CPDPL when collecting, 
processing, and using personal data, and 
most multinational companies were able 
to move without restriction the personal 
data of employees, retail customers, and 
suppliers out of Taiwan for processing in 
other countries. 

In light of the increasing concerns about 
the manipulation of personal data, the 
government in 2010 determined to extend 
the CPDPL’s restrictions to all industries and 
to all personal data regardless of whether 
or not such data is processed by computer. 
The title of the CPDPL was amended to 
become the “Personal Data Protection 
Law,” to abolish the industry designation 
and registration systems, and to extend 
application of its restrictions to all industries. 

Among other provisions, the new Personal 
Data Protection Law imposes an obligation 

on the collector of personal data to 
disclose to the data subject the name of the 
collector, the type of personal data being 
collected, the purpose of its collection, the 
type of personal data collected, the period 
and the geographic area of use, the names 
of users of the data, and the method of use. 
These disclosure obligations are likely to 
be a substantial burden on both Taiwanese 
and multinational companies and effectively 
limit their ability to collect, use, and transmit 
personal data, even those of their own 
employees, outside of Taiwan to their 
overseas affiliates. 

Due to the controversy caused by the new 
Personal Data Protection Law, the effective 
date of the Personal Data Protection Law 
has yet to be decided by the executive 
branch of the Taiwan government. 

Antitrust Laws 

In the past few years, several Taiwan 
companies with international operations 
have been charged with violations of 
the antitrust laws in other jurisdictions. In 
order to educate Taiwan-based entities 
and reduce the risk that they may violate 
the antitrust laws of other jurisdictions, 
the Taiwan Fair Trade Commission (FTC) 
promulgated in 2011 a Code of Conduct 
for Compliance with Antitrust Laws by 
Enterprises (Code of Conduct). The Code 
of Conduct sets out certain preventive 
measures enterprises may take, and certain 
types of behavior that they should avoid, 
in order to minimize the risk of violating 
antitrust laws in other jurisdictions. 

Although the purpose of the Code of 
Conduct is to provide guidance to Taiwan 
enterprises, it also offers insight into the 
FTC’s view of business practices that violate 
the Taiwan Fair Trade Law. Therefore, it 
is advisable for foreign entities that have 
business operations in Taiwan to take note 
of those actions that the FTC has advised 

Anti-corruption Law 

Under Taiwan law, government officials 
are subject to criminal liability for receiving 
or attempting to receive a bribe, without 
regard to whether the bribe was offered 
in exchange for the violation of an official 
duty. Until recently, however, a person 
paying or offering a bribe has been subject 
to liability only when an improper benefit 
was offered to induce the official to violate 
his or her duties. Thus, while it was a 
crime for an official to accept a facilitating 
payment to perform an act that the official 
was already obligated to do, persons 
offering such payments were not in violation 
of the law.

Facilitating payments are now prohibited 
as a result of a 2011 amendment to 
Article 11 of the Statute for Punishment 
of Corruption, reflecting the Taiwan 
government’s determination to crack down 
on corrupt activities. Now, any person 
who offers, promises, or delivers a bribe or 
other illegitimate benefit to a governmental 
official—regardless of whether the 
actions of the official would violate their 
duties—will be subject to imprisonment 
for up to three years and/or a fine of no 
more than NT $500,000 (approximately 
US$170,000). 

While it is now a crime to offer a 
facilitating payment to a Taiwan official, 
the amended Article 11 provides that 
any person who makes or offers such a 
payment will be exempted from punishment 
if he or she voluntarily surrenders before 
the matter is investigated by the authorities. 
Surrender once an investigation or related 
trial has been initiated will mitigate but 
not eliminate any penalty. By encouraging 

In 2011, Taiwan rolled out several new laws and amendments to cope with 
increasing concerns in the areas of personal data protection, anti-corruption efforts, 
and antitrust issues. 
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against under the Code of Conduct. 
Among the examples identified by the 
Code of Conduct are the following: 

•	  Concerted actions: The Code 
of Conduct notes that companies 
should adhere to certain practices to 
avoid potential concerted actions in 
violation of antitrust laws: 

•	  Consult with antitrust law 
professionals before making 
contact with or entering into any 
agreement with a competitor.

•	  Refuse to discuss certain 
sensitive information, such as 
price, quantity, or capacity 
utilization rate, with a 
competitor.

•	  Be cautious about 
communications or telephone 
messages between companies, 
and make written records 
of the meetings, telephone 
conversations, or times and 
places of meetings with 
competitors.

•	  Avoid making any 
announcement or press 
release or convening any 
meeting under the name of an 
industry association to allow 
competitors to jointly adjust 
prices or capacity, or to create 
opportunities to discuss sensitive 
competition information.

•	  Restrictions on resale price: The 
Code of Conduct advises against 
any of the following actions that 
would have the effect of restricting 
resale prices: 

•	  Imposing any restriction on 
resale prices or setting a 
minimum sales price.

•	  Imposing any link between the 
price quoted by its distributors 
and the resale price quoted by 
a competitor’s distributors.

•	  Forcing distributors to maintain 
resale prices by means 
of coercion, inducement 
with interest, or delaying 
or cancelling the supply of 
products.

•	  Abuse of a monopoly position or 
favorable market power: The Code 
of Conduct advises against any of 
the following actions by a company 
which has strong market power: 

•	  Exclusive distribution is only 
allowed when there is a 
reasonable justification. But 
when the enterprise has a 
strong market power, the 
period of exclusivity must be 
reasonably limited. 

•	  Absent reasonable justification, 
no territorial restriction will be 
permitted. 

•	  Pricing cannot be lower than 
the cost in order to eliminate 
competition. 

Conclusion

The foregoing amendments and guidelines 
suggest the need for multinational 
companies to revisit their internal guidelines 
regarding anti-corruption, personal data 
collection and transmission, and antitrust 
issues. It is expected that the Taiwan 
government will be more and more active 
in regulating the manner of enterprises in 
doing business in Taiwan, especially in the 
areas of unfair competition and privacy. 

Jacqueline Fu (Taipei)
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