
Editor’s Message
By Michael P. O’Connell, Stoel Rives LLP

The November issue of the Newsletter includes 
two articles and several case update reports. 
An article authored by Ankur K. Tohan, Ma-
rie E. Quasius, and Eric S. Laschever provides 
analysis of pre-enforcement review by the En-
vironmental Protection Agency under several 

statutes following the Supreme Court’s decision in Sackett 
v. U.S.E.P.A. An article by your Editor examines whether 
the Enabling Act for Washington’s admission to the Union 
impliedly reserved a federal water right for state trust lands 
granted by that Act, in light of a recent Arizona Supreme 
Court decision under that State’s Enabling Act. Matthew 
Love and Chris Zentz provide an update on federal environ-
mental law cases. Richard Settle prepared an update on re-
cent land use decisions. Kathleen Mix examines recent Envi-
ronmental Hearings Office decisions. And Edward McGuire 
reviews recent Growth Hearings Board decisions. This issue 
also includes reports from environmental organizations at 
the three law schools in the State.

As indicated in the Section Chair’s report, this is the last 
Newsletter issue in which I serve as Editor. This position 
has rewarded me with the opportunity to collaborate with 
members of the Section and Washington State Bar Associa-
tion staff dedicated to serving you through this Newsletter. 
Special thanks goes to update contributors Richard Settle, 
Kathleen Mix, Matthew Love, Chris Zentz, Edward McGuire, 
and Tadas Kisielius who produce excellent reports for the 
Newsletter twice each year.

Please welcome Raymond Takashi Swenson as the next 
Editor of this Newsletter. Ray is a senior counsel at CH2M 
HILL Plateau Remediation Company in Richland, Washing-
ton and teaches environmental law for Washington State 
University. If you have a proposal for an article for the next 
issue of the Newsletter, please send it to raymond_t_swenson@
rl.gov or call him at (509) 376-3511.

Section Report
By ELUL Section Chair Steve Jones,  
Marten Law Group

This is a time of transition for our Section. Mil-
lie Judge, who has provided excellent service to 
the Section for a number of years, is stepping 
down as Chairman of the Executive Commit-

tee. Millie is also moving from her current position as Sno-
homish County Hearing Examiner to the bench as a new-
ly-elected Superior Court Judge. I want to personally thank 
Millie for her tremendous service to the Section and look 
forward to a time when I get to address her formally as Judge 
Judge.

Michael O’Connell is stepping down as the editor of the 
Section Newsletter. Michael has spent many hours and done 
excellent work producing what we humbly believe to be the 
best Newsletter in the Bar. Michael has also successfully tran-
sitioned the Newsletter from hard-copy to electronic format. 
This has not only made the Newsletter more accessible, but 
has also saved the Section thousands of dollars in costs, one 
of the main reasons that the Section has been able to main-
tain dues at the current level.

We are welcoming two new members to the Section Ex-
ecutive Committee: Lisa Nickel, who, along with Mike Dun-
ning, co-chaired last year’s very successful Mid-Year Meeting, 
and Charles Maduell and look forward to working with both 
of them.

As I begin my time as the Chairman of the Executive 
Committee, I look forward to working with you, seeing you 
at CLEs and the Mid-Year Meeting and continuing to make 
sure that the Section serves your needs and provides a service 
to you in your practice. I welcome your input, whether in 
person, by telephone or via email. Please feel free to email 
me at sjones@martenlaw.com and offer any suggestions for ad-
ditional programs or ways that the Section can make your 
practice more effective and productive. I hope to see you at 
next month’s Section-sponsored Ethics CLE, which is usu-
ally one of the best-attended CLEs produced by the Section. 
We are fortunate that Justice Charlie Wiggins from the State 
Supreme Court has agreed to be our ethics presenter in De-
cember. Details regarding that program will be appearing in 
your email soon.
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Pre-Enforcement Review  
Post-Sackett
By Ankur K. Tohan, Marie E. Quasius, and Eric S. 
Laschever K&L Gates LLP

Landowners and operators face a difficult choice 
when they receive a unilateral order from the 
U.S. Environmental Protection Agency – particu-
larly when that order arises under Section 309 of 
the Clean Water Act. Orders issued under Section 
309(a)(3) of the Act are far from toothless. Failing 
to comply with its terms and conditions can carry 
penalties of up to $37,500 per day for each day the 
order goes unfulfilled. Those penalties are poten-
tially compounded by an additional $37,500 per 
day for each day a landowner or operator violates 
the underlying statutory provision, which is the 
impetus of the order. In such situations, a 309(a)(3) 
order exposes landowners and operators to penal-
ties as great as $75,000 per day, per violation, for as 
long as each violation continues.1

The potential penalties associated with violat-
ing a 309(a)(3) order may far exceed the cost of 
complying with that order. But what if the recipi-
ent does not believe the order was properly issued, 
or does not agree that the U.S. Environmental Pro-
tection Agency has the jurisdiction to issue the or-
der in the first place? In short, what options does a 
landowner or operator have when a 309(a)(3) order 
arrives?

This article reviews those options in light of the 
Supreme Court’s 2012 decision in Sackett v. U.S. EPA, 

which opens the door to challenging orders under 
the Administrative Procedures Act (“APA”). In ad-
dition, this article discusses whether the Sackett 
decision may impact federal order authority under 
other statutes.

I.	 Pre-enforcement	Review	Post-Sackett
Before the U.S. Supreme Court’s Sackett deci-

sion, every federal court that faced the question 
ruled that recipients of a 309(a)(3) order could not 
challenge it in court.2. Those lower courts deter-
mined that Congress intended to preclude federal 
courts from having jurisdiction to hear a challenge 
to an order, unless and until the U.S. Environmen-
tal Protection Agency (“EPA”) sought to enforce the 
order through a civil action. Generally speaking, 
the old line of cases concluded that due process de-
layed does not result in due process denied.3

In Sackett, the Supreme Court swept away that 
precedent when the Court unanimously concluded 
“there is no reason to think that the Clean Water 
Act (“CWA”) was uniquely designed to enable the 
strong-arming of regulated parties into ‘voluntary 
compliance’ without the opportunity for judi-
cial review – even judicial review of the question 
whether the regulated party is within the EPA’s ju-

risdiction.”4 Ultimately, the Court remanded the 
matter back to district court because 309(a)(3) or-
ders are final agency actions that may be challenged 
in federal court under the APA.5

Sackett involved a typical 309(a)(3) order, which 
was issued under a typical fact pattern: EPA alleged 
that the Sacketts cleared a forested wetland and 
filled the area to build a home; and then demanded 
the Sacketts remove the fill material, restore the 
wetland in accordance with EPA standards, and 
give EPA access to the subject property and to all 
records and documentation related to conditions 
at the subject property. The Sackett wetland was 
not directly abutting a traditional navigable water 
or a tributary to one. Rather, a roadway separated 
the wetland from a creek to the north, and another 
roadway and housing development separated the 
wetland from a lake to the south. There was no sur-
face water connection between the Sackett wetland 
and any other water body. Given those facts, the 
Sacketts wanted to contest EPA’s authority to regu-
late the wetland under the Act – i.e., the Sacketts 
disagreed with EPA’s assertion that the wetland is 
a water of the United States. The Supreme Court’s 
decision opens the door to allow the Sacketts – or 
any other recipient of a 309(a)(3) order – to obtain 
pre-enforcement review of an order.

A.	 Challenging	a	309(a)(3)	Order	under	the	
Administrative	Procedures	Act
The APA empowers federal courts to review a fi-

nal agency action, which an aggrieved party cannot 
challenge or otherwise obtain a remedy for under 
another law.6 In an APA proceeding, a court may 
set aside a final agency action for several reasons.7 
In the context of a 309(a)(3) order, the most likely 
challenge is a claim that the order is “arbitrary, ca-
pricious, an abuse of discretion, or otherwise not in 
accordance with law.”8

This narrow standard of review does not allow a 
court to substitute its judgment for EPA’s determina-
tion.9 But EPA must state a rational connection be-
tween the facts found and the conclusions drawn.10 
And the reviewing court must assess whether EPA’s 
decision was based on relevant factors and whether 
the decision reflects a clear error of judgment.11 A 
court may set aside an EPA action if (a) the court 
determines that EPA relied on factors beyond those 
Congress intended it to consider, (b) failed to con-
sider an important aspect of the problem, (c) offered 
an explanation that runs counter to the evidence 
before the agency, or (d) is so implausible that it 
cannot be merely a difference in view or a product 
of agency expertise.12 Finally, an EPA action can be 
upheld only on the basis of the reasoning in the de-
cision and the limited administrative record created 
before the agency acted.13

While the APA provides an avenue to challenge 
a 309(a)(3) order, there are some disadvantages to 
evaluate.
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1.	 Prevailing	under	an	APA	standard	is	difficult
Prevailing against EPA under an arbitrary and 

capricious standard is difficult, given the low bar 
the agency must cross and the deference a court 
will afford the agency. To issue a 309(a)(3) order, 
EPA may rely on “any information available” to 
identify a CWA violation.14 While the information 
available to EPA must at a minimum satisfy the pri-
ma facie elements of a CWA violation, the informa-
tion need not be irrefutable or subject to a single 
interpretation. Consequently, where two rational – 
but opposing – conclusions can be drawn from the 
information before EPA, a court will generally defer 
to the agency’s conclusion.

And even if a party were to prevail against EPA 
in an APA challenge, the only relief a court may 
grant under the APA is to set aside the order. The 
court will not reach the merits of the underlying 
enforcement action.

2.	 An	APA	Challenge	Likely	Triggers	a	
Compulsory	Counterclaim
Federal Rules of Civil Procedure (“FRCP”) Rule 

13(a) requires a defendant to bring any compulsory 
counterclaims it may have or risk forfeiting them.15 
A compulsory counterclaim (“CC”) arises out of the 
transaction or occurrence that is the subject mat-
ter of the opposing party’s claim, and it does not 
require adding another party over whom a court 
cannot acquire jurisdiction. The reason for compel-
ling a litigant to file a CC is to allow a court to settle 
all claims in one action, thereby avoiding contra-
dictory rulings, promoting judicial efficiency, and 
avoiding excessive litigation costs.

Of the two elements that must be satisfied for 
a CC, the “transaction or occurrence” element can 
be the more difficult to assess. Generally speaking, 
courts interpret the term liberally to effectuate the 
policy underlying FRCP Rule 13(a).16 In addition, 
the element does not require a court to differen-
tiate between opposing legal and equitable claims, 
or tort and contract claims – consequently, transac-
tions or occurrences include those common facts 
and circumstances out of which a cause of action 
arises.17

It is an unsettled issue of law whether an APA 
challenge to a 309(a)(3) order requires EPA to file an 
enforcement action as a CC. Consequently, there is 
a possibility that an APA challenge will trigger a CC. 
For example, EPA recently filed a CC against an APA 
challenge to a 309(a)(3) order.18 While the issue of 
whether EPA was compelled to file its counterclaim 
was not litigated, it suggests that the agency may 
file a CC in response to an APA challenge.

Despite these potential disadvantages, there 
may be opportunities for a landowner or operator 
to take advantage of APA review.

3.	 Contesting	the	Terms	and	Conditions	of	an	
Order
Sackett focused on the procedure associated with 

a 309(a)(3) order, but did not address the substance 
of the order at issue. Where EPA identifies a CWA vi-
olation, Section 309(a)(3) allows the agency to issue 
an order demanding compliance with the Act. In 
a wetland context, where the violation is based on 
dredged or fill material being discharged without a 
permit, the relevant statutory provision is Section 
301(a) – which makes it a violation for any person 
to discharge a pollutant into waters of the United 
States, except in accordance with a CWA permit 
and certain other provisions of the CWA.19 Whether 
Section 309(a)(3) also authorizes EPA to require “fill 
removal,” “wetland restoration,” “monitoring and 
reporting” of restoration efforts, and “corrective ac-
tions” to ensure restoration is successful is an un-
tested issue of law. Likewise, it is an untested issue 
whether a claim that each day fill material remains 
in place is a “continuing violation” of the CWA is in 
accordance with law.

Because judicial review was limited prior to 
Sackett, no court has reviewed whether the terms 
and conditions of a 309(a)(3) order are in accor-
dance with law. Thus, Sackett expressly left open 
the possibility that an APA challenge may serve to 
attack the terms and conditions of an order.20

II.	 Implications	for	the	Jurisdictional	
Determination	Process
The Sackett decision may provide an avenue to 

challenge jurisdictional determinations under the 
CWA. The Army Corps of Engineers (“Corps”) is-
sues permits under section 404 of the CWA to per-
mit the discharge of fill or dredged materials into 
waters of the United States, including wetlands.21 
Upon request, the Corps may issue a jurisdictional 
determination (“JD”) about the extent of wetlands 
regulated under the CWA on a particular property.22 
The JD process is distinct from permitting and en-
forcement. Although the Corps’ regulations estab-
lish an administrative review procedure that allows 
parties to appeal the Corps’ finding in a JD,23 courts 
are split on whether the Corps’ JDs are a “final ac-
tion” for judicial review under the APA.

In Fairbanks North Star Borough v. U.S. Army Corps 
of Engineers24, for example, the Ninth Circuit found 
that while JDs are undoubtedly the Corps’ “ulti-
mate administrative position,” there are no legal 
consequences that flow from a JD that would make 
it a “final action.”25 In so holding, the Ninth Cir-
cuit rejected three arguments put forth by the City 
of Fairbanks that JDs do have legal consequences: 
(1) the JD prevents Fairbanks from arguing that it 
acted in good faith in a proceeding to mitigate pen-
alties; (2) it effectively requires Fairbanks to submit 
itself to the CWA’s permitting regime before it can 
proceed with construction; and (3) the JD deprives 
Fairbanks of a “negative” jurisdictional determina-
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tion, which would have served as a defense in an 
enforcement proceeding.

The court observed that these were all practi-
cal rather than legal consequences.26 Because JDs 
do not command a party to act (or not act) and 
do not change the facts about what wetlands ex-
ist on a property, any consequences that arise from 
an action or inaction on the property arise from 
the CWA itself, and not from the JD.27 Thus, “[w]
hatever Fairbanks now chooses to do, it will be no 
more or less in violation of the CWA than if it had 
never requested an approved jurisdictional determi-
nation.”28

The District of South Carolina distinguished 
the Fairbanks decision, however, where a party chal-
lenged the Corps’ negative JD as to ponds, ditches, 
and swales on the property at issue.29 In Deerfield 
Plantation Phase II-B Property Owners Association v. 
U.S. Army Corps of Engineers, the Corps determined 
that two non-navigable tributaries, flowing to the 
Atlantic Ocean across a golf course parcel slated for 
a residential development, were “waters of the Unit-
ed States.”30 A property owners’ association chal-
lenged the Corps’ negative JD’s that the water fea-
tures beyond the non-navigable tributaries – a series 
of ponds interconnected by a series of ditches and 
swales – were not subject to CWA jurisdiction. Ex-
pressly distinguishing Fairbanks, the Deerfield court 
held that the Corps’ negative JD was reviewable un-
der the APA because of the legal consequence that 
“any developer … could conceivably immediately 
begin to fill and dredge the eighty-plus acres that 
the Corps determined to be non-jurisdictional.”31

Depending on the complexity of a project, get-
ting from a JD to a section 404 permit can take sev-
eral years and a significant investment of resources 
(in the tens of thousands of dollars). As pointed out 
in Fairbanks, the lack of judicial review forces land-
owners to enter “an onerous administrative maze”32 
that poses the same sort of burden and uncertainty 
rejected by the Supreme Court in Sackett. Although 
penalties do not arise from the JD, the potential 
for CWA penalties could have the same economi-
cally coercive effect as the 309(a)(3) regime, mak-
ing it unclear whether the JD process provides an 
adequate remedy at law after Sackett.

III.	Other	Statutes	or	Applications	of	Sackett
While the Sackett case provides landowners and 

operators several options in the context of a 309(a)
(3) order, the case may also have bearing on other 
federal environmental statutes. Some federal stat-
utes with order authority are more vulnerable than 
others to a Sackett-type challenge. However, the ex-
act language of a statute, its structure, its legislative 
history and other factors will ultimately determine 
the success of a Sackett-type challenge.

For example, the Resource Conservation and Re-
covery Act (“RCRA”) may be particularly vulnerable 
to a Sackett-type challenge. When EPA determines 
that a facility with a RCRA hazardous waste permit 

has released hazardous waste into the environment, 
EPA is authorized to issue an order requiring cor-
rective action.33 The corrective action language in 
RCRA is nearly identical to CWA 309(a)(3), which 
courts have cited when ruling that RCRA orders are 
barred from pre-enforcement review.34 RCRA also 
has a penalty provision similar to the CWA: i.e., fail-
ure to comply with a corrective action order may 
result in a penalty of $37,500 per day.35 And like a 
309(a)(3) order, a RCRA corrective action order is 
not self-executing – rather, EPA must bring a civil 
action to obtain civil penalties36 or an administra-
tive action to impose administrative penalties.37 
These factors suggest that the pre-enforcement bar 
under RCRA could be vulnerable to a Sackett-type 
challenge.

Like RCRA, the Clean Air Act (“CAA”)38 is silent 
on the topic of pre-enforcement judicial review.39 
However, courts have refused to provide such re-
view with regard to Administrative Compliance Or-
ders (“ACOs”) under the CAA.40 The CAA includes 
an express and detailed provision explaining what 
CAA actions may be judicially reviewed, which in-
cludes “final action taken by [the EPA] under this 
chapter.”41 Courts have routinely held that ACOs 
are not “final actions,” thus precluding judicial re-
view unless and until EPA seeks penalties.42 Indeed, 
in one very colorful opinion, the Eleventh Circuit 
held that if EPA’s ACO was a final action, then the 
CAA was unconstitutional to the extent that EPA 
could impose substantial civil and criminal penal-
ties for failure to comply with the ACO.43

In contrast, both the Toxic Substances Control 
Act (“TSCA”) and Federal Insecticide, Fungicide, 
and Rodenticide Act (“FIFRA”) include procedures 
to ensure due process. EPA can issue administrative 
orders under TSCA to prohibit or limit the manufac-
ture, processing, distribution in commerce, use, or 
disposal of substances which it determines (1) “pres-
ent an unreasonable risk of injury to health or the 
environment”; or (2) will be produced in substan-
tial quantities which may enter the environment in 
substantial quantities or to which humans may be 
significantly or substantially exposed.44 However, 
EPA must first notify all of the manufacturers and 
processors of substances subject to the order, and if 
one of them files objections within thirty days, the 
order does not take effect.45

FIFRA authorizes the EPA to issue emergency 
orders suspending the registration of a pesticide 
(which may include halting all sales and use of the 
pesticide) upon a finding of “imminent hazard.” 
The recipient then has five days to request an ex-
pedited hearing of the order, during which time the 
order is held in abeyance; after this hearing, the re-
cipient can seek judicial review.46 While the consti-
tutionality of these procedures has not been tested, 
TSCA and FIFRA are more likely to withstand judi-
cial scrutiny.

The Comprehensive Environmental Response, 
Compensation, and Liability Act (“CERCLA”) is a 
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different creature altogether. Unlike the other fed-
eral environmental statutes discussed here, which 
either provide safeguards (e.g., TSCA, FIFRA) or are 
silent as to judicial review (e.g., CWA, RCRA), CER-
CLA section 113(h) expressly bars judicial review 
of emergency administrative compliance orders.47 
Similar due process concerns exist as well – alleged 
violators are subject to the threat of treble damages 
and noncompliance penalties of $37,500 per day.48 
While the Supreme Court declined to extend its 
holding in Sackett to encompass both the CWA and 
CERCLA (as urged by one amicus curiae),49 whether 
the section 113(h) bar on pre-enforcement review 
will survive Sackett is a question for another day.

IV.	Conclusion
Following the Sackett decision, landowners and 

operators have more options to consider if faced 
with an EPA 309(a)(3) order. Which options are 
most beneficial or strategic will depend on the fac-
tual circumstances of a given case, the specific terms 
of the order, the tenor and focus of negotiations (if 
any), and a client’s objectives in settling or litigat-
ing a matter. Likewise, Sackett may provide land-
owners with a new avenue for obtaining judicial 
review of other agency actions under other federal 
statutes. While some administrative processes are 
more vulnerable to challenge than others, it is clear 
that Sackett will have far-reaching implications.
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ly inconsequential”); Acker v. Environmental Protection 
Agency, 290 F.3d 892 (7th Cir. 2002) (reasoning that 
the ACO was not a “final agency action” for which the 
CAA, 42 U.S.C. § 7607(b), provided jurisdiction).

41 42 U.S.C. § 7607(e) (no judicial review “except as pro-
vided in this section”); 42 U.S.C. § 7607(b); see also, 
ADEC v. EPA, 244 F.3d 748, 749 (9th Cir. 2001); All-
steel, Inc. v. EPA, 25 F.3d 312 (6th Cir. 1994).

42 See, e.g., Tennessee Valley Authority, 336 F.3d 1236; 
Acker, 290 F.3d 892. If EPA brings an action to impose 
or enforce administrative penalties, judicial review is 
available under 42 U.S.C. § 7413(d).

43 Tennessee Valley Authority, 336 F.3d at 1239.
44 15 U.S.C. § 2604(e)(1)(A).
45 15 U.S.C. § 2604(e)(1)(B), (C). If the recipient files ob-

jections, EPA may commence a lawsuit to enforce the 
order. Id. (e)(2)(A).

46 7 U.S.C. § 136d(c).
47 42 U.S.C. § 9606(a) is very similar to section 309(a)

(3) of the CWA. However, 42 U.S.C. § 9613(h) permits 
judicial review of section 106(a) orders only to enforce 
a Unilateral Administrative Order and compel per-
formance; recover response costs, a penalty, or reim-
bursement; or if a citizen suit challenges the removal 
action’s adequacy.

48 42 U.S.C. §§ 9606(b)(1), 9607(c)(3); 40 C.F.R. § 19.4.
49 Brief of General Electric Co. as Amicus Curiae Support-

ing Petitioner at 13, Sackett v. EPA, No. 10-1062 (U.S. 
Sept. 30, 2011). General Electric previously litigated 
due process issues associated with Section 106(a) Uni-
lateral Administrative Orders in General Electric Com-
pany v. Jackson, 595 F. Supp. 2d 8 (D.D.C. 2009), aff’d, 
610 F.3d 110 (D.C. Cir. 2010), cert. denied, 131 S. Ct. 
2959 (2011).

School Trust Land –  
Federal Reserved Water Rights
By Michael P. O’Connell, Stoel Rives LLP

A September 2012 Arizona Supreme Court decision 
and a 2008 New Mexico Court of Appeals decision 
held that state school trust lands do not hold fed-
eral reserved water rights.1 Federal reserved water 
rights typically hold early priority dates, do not re-
quire perfection by actual beneficial use to be vested 
property rights, are subject to federal standards of 
quantification and use, and are not subject to loss 
under state common law rules of abandonment or 
state statutory rules providing for relinquishment 
due to nonuse. In western states where the prior 
appropriation doctrine applies, early priority dates 
are increasingly important in the face of increased 
demand, wide-spread over appropriation of water, 
ordinary drought conditions, and climate change 
impacts exacerbating drought conditions and put-
ting new demands on water storage and delivery 
systems dependent on snowpack-melt that is shift-
ing to earlier time periods, making it difficult to de-
liver water to meet late summer and fall irrigation 
and other water delivery demands.

Washington and many other western states 
hold title to school trust lands under Nineteenth 
Century Enabling Act grants from the United 
States. School trust lands have been recognized as 
entitled to water rights under Washington law.2 No 
reported court or Pollution Control Hearings Board 
decision of which the author is aware addresses 
whether Washington holds federally reserved water 
rights for school trust lands.3 This article evaluates 
the federal reserved water rights doctrine with re-
gard to state school trust lands under Washington’s 
Enabling Act.

I.	 State	School	Trust	Lands
In the original 13 states, there was little feder-

al land immune from state taxation. Many of the 
states subsequently admitted to the Union were 
carved out of the public domain, where federal 
land was immune from state taxation, whether for 
school support or other purposes.

Beginning in 1802, Congress enacted laws 
granting federal land to new states in an effort to 
put them on an equal footing with the original 13 
in their ability to raise revenue for the support of 
public education.4 Section 10 of the Enabling Act 
for the admission of Washington and several oth-
er states provides in part that “upon admission” 
sections 16 and 36 in every township “are hereby 
granted to said states for the support of the com-
mon schools.”5 Section 11 of the Enabling Act con-
cludes that the land granted “shall not be subject 
to pre-emption, homestead entry, or any other en-
try under the laws of the United States, whether 

https://a.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=42USCAS6928&originatingDoc=I1ea82f78566311d9a99c85a9e6023ffa&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.RelatedInfo)
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surveyed or unsurveyed, but shall be reserved for 
school purposes only.” Under the Enabling Act, the 
State became subject to “a binding and perpetual 
obligation to use the granted lands for the support 
of public education,” and “all revenue from the sale 
or lease of the school grants was impressed with a 
trust in favor of the public schools.”6 The Enabling 
Act grant imposes upon the State an enforceable 
trust with “the same fiduciary duties [as are] appli-
cable to private trustees.”7

Title to the numbered sections vested in the 
states as of the date of admission to the Union only 
as to those sections which were surveyed at that 
time and which had not been previously disposed 
of by the United States. As to lands unsurveyed at 
the time of admission, title vested upon comple-
tion of an official survey.8 Prior to the survey, the 
federal government remained free to dispose of the 
designated lands “in any manner and for any pur-
poses consistent with applicable federal statutes.”9 
Following the grant, the federal government did 
not retain beneficial or trust title to the state school 
trust lands.

II.	 Federal	Reserved	Water	Rights
The Supreme Court recognized a federal reser-

vation of water rights initially in Winters v. United 
States.10 In 1874, Congress reserved and set apart for 
the use and occupation of fives tribes a very large 
area in the then Territory of Montana. By an 1888 
Act, Congress approved an agreement whereby the 
tribes ceded and relinquished to the United States 
that large area, except for the Fort Belknap Indian 
Reservation. The Court observed that the federal 
government encouraged the tribes to exchange the 
larger area that “was adequate for the habits and 
wants of a nomadic” people for a smaller reserva-
tion whose lands “were arid, and, without irrigation, 
were practically valueless.”11 The Court posed this 
question: “Did they reduce the area of their occupa-
tion and give up the water which made it valuable 
or adequate?”12 The Court rejected that construc-
tion of the agreement and implied a reservation of 
water rights by the tribe and the United States as 
the purpose of the Fort Berthold Reservation other-
wise would be “impair[ed] or defeat[ed].”13

From that beginning, the Supreme Court noted 
in Cappaert v. United States:

This Court has long held that when the Fed-
eral Government withdraws its land from the 
public domain and reserves it for a federal 
purpose, the Government, by implication, 
reserves appurtenant water then unappropri-
ated to the extent needed to accomplish the 
purpose of the reservation. In so doing, the 
United States acquires a reserved right in un-
appropriated water which vests on the date 
of the reservation and is superior to rights of 
future appropriators. Reservation of water is 
empowered by the Commerce Clause, Art. I. 

§ 8, which permits federal regulation of navi-
gable streams, and the Property Clause, which 
permits federal regulation of federal lands.14

The doctrine, the Court added, “applies to In-
dian reservations and federal enclaves.”15 The Court 
articulated this test for whether a reservation of fed-
eral water rights will be implied:

In determining whether there is a federally 
reserved water right implicit in a federal res-
ervation of public land, the issue is whether 
the Government intended to reserve unap-
propriated and thus available water. Intent is 
inferred if the previously unappropriated wa-
ters are necessary to accomplish the purpose 
for which the reservation was created.16

In United States v. New Mexico,17 the Supreme 
Court added that a federal reserved water right 
would be implied only for the primary purposes of 
a reservation.

Recognition of Congress’ power to reserve wa-
ter for land which is itself set apart from the public 
domain, however, does not answer the question of 
the amount of water which has been reserved or the 
purposes for which the water may be used. Substan-
tial portions of the public domain have been with-
drawn and reserved by the United States for use as 
Indian reservations, forest reserves, national parks, 
and national monuments. And water is frequently 
necessary to achieve the purposes for which these 
reservations are made. But Congress has seldom ex-
pressly reserved water for use on these withdrawn 
lands. If water were abundant, Congress’ silence 
would pose no problem. In the arid parts of the 
West, however, claims to water for use on federal 
reservations inescapably vie with other public and 
private claims for the limited quantities to be found 
in the rivers and streams. This competition is com-
pounded by the sheer quantity of reserved lands in 
the Western states, which lands form brightly col-
ored swaths across the maps of these states.

The Court has previously concluded that Con-
gress, in giving the President the power to reserve 
portions of the federal domain for specific federal 
purposes, impliedly authorized him to reserve “ap-
purtenant water then unappropriated to the extent 
needed to accomplish the purpose of the reserva-
tion.” Cappaert, supra, at 426 U. S. 138 (emphasis 
added). See Arizona v. California, supra at 373 U. 
S. 595-601; United States v. District Court for Eagle 
County, 401 U. S. 520, 401 U. S. 522-523 (1971); 
Colorado River Water Cons. Dist. v. United States, 
424 U. S. 800, 424 U. S. 805 (1976). While many 
of the contours of what has come to be called the 
“implied reservation of water doctrine” remain 
unspecified, the Court has repeatedly emphasized 
that Congress reserved “only that amount of water 
necessary to fulfill the purpose of the reservation, 
no more.” Cappaert, supra at 426 U. S. 141. See 

http://supreme.justia.com/cases/federal/us/426/128/case.html#138
http://supreme.justia.com/cases/federal/us/373/546/case.html#595
http://supreme.justia.com/cases/federal/us/373/546/case.html#595
http://supreme.justia.com/cases/federal/us/401/520/case.html
http://supreme.justia.com/cases/federal/us/401/520/case.html#522
http://supreme.justia.com/cases/federal/us/424/800/case.html
http://supreme.justia.com/cases/federal/us/424/800/case.html#805
http://supreme.justia.com/cases/federal/us/426/128/case.html#141
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Arizona v. California, supra at 373 U. S. 600-601; 
District Court for Eagle County, supra at 401 U. S. 
523. Each time this Court has applied the “implied 
reservation of water doctrine,” it has carefully ex-
amined both the asserted water right and the spe-
cific purposes for which the land was reserved, and 
concluded that, without the water, the purposes of 
the reservation would be entirely defeated.

This careful examination is required both be-
cause the reservation is implied, rather than ex-
pressed, and because of the history of congressional 
intent in the field of federal-state jurisdiction with 
respect to allocation of water. Where Congress has 
expressly addressed the question of whether federal 
entities must abide by state water law, it has almost 
invariably deferred to the state law. See California 
v. United States, ante at 438 U. S. 653-670, 438 U. 
S. 678-679. Where water is necessary to fulfill the 
very purposes for which a federal reservation was 
created, it is reasonable to conclude, even in the 
face of Congress’ express deference to state water 
law in other areas, that the United States intended 
to reserve the necessary water. Where water is only 
valuable for a secondary use of the reservation, 
however, there arises the contrary inference that 
Congress intended, consistent with its other views, 
that the United States would acquire water in the 
same manner as any other public or private appro-
priator.18

The federal reserved rights doctrine thus focus-
es on (a) whether there has been a withdrawal and 
reservation of public land for federal purposes, (b) 
the primary purposes of such withdrawal and reser-
vation, (c) whether “without the water, the purpos-
es of the reservation would be entirely defeated”19 
or “impair[ed]”20 and (d) the quantity of water re-
quired for those purposes. Where water is not im-
pliedly reserved for a primary purpose of a federal 
reservation, and water is desired for a secondary or 
other purpose, the federal government must obtain 
that water under state law.21

III.	Application	to	Washington	School	Trust	
Lands
Section 10 of the Washington Enabling Act, 

which also applied to Montana, South Dakota and 
North Dakota, provides that sections 16 and 36 of 
each township “are hereby granted to said states.” 
There is no language of withdrawal and reservation 
in the granting language of Section 10. However, 
in providing that state school trust land “granted 
for educational purposes shall be disposed of only 
at public sale, and at a price not less than ten dol-
lars per acre,” or “leased for periods of not more 
than five years,” Section 11 of the Enabling Act 
concludes that the land granted “shall not be sub-
ject to pre-emption, homestead entry, or any other 
entry under the laws of the United States, whether 
surveyed or unsurveyed, but shall be reserved for 
school purposes only.” After approval of surveys of 
public lands identifying sections 16 and 36, or in-

demnity lands in lieu thereof, title to granted lands 
vested in the State of Washington.22 Washington 
state school trust lands are not “federal enclaves.”

In In re General Adjudication of All Rights to Use of 
Water in the Gila River System and Source, the Arizona 
State Land Department (“ASLD”) argued that the 
school trust lands “were granted to fund congres-
sionally identified institutions, and they therefore 
were reserved for a federal purpose,” and that the 
school trust was federally enforceable.23 Conceding 
that support for common schools serves the “public 
interest” and is federally enforceable, the Arizona 
Supreme Court and New Mexico Court of Appeals 
each concluded that this is not a “federal purpose” 
giving rise to a federal reserved right.24 By way of 
contrast, Section 11 of the Washington Enabling Act 
provides, as noted above, that granted lands shall 
not be subject to disposition under certain federal 
public lands laws “but shall be reserved for school 
purposes only.” The placement of this language fol-
lowing prohibition on disposition of granted lands 
under public lands laws leaves ambiguity whether it 
is confirms a primary “federal purpose” for which a 
federal water right may be impliedly reserved under 
the test United States v. New Mexico or is simply part 
of the restriction on disposition of granted lands 
under federal public land laws.

Since the reserved federal water right doctrine 
is based on implication of a federal purpose or pur-
poses with respect to federal land, the intended ab-
sence of future federal ownership of lands granted 
to Washington by its Enabling Act ought to play a 
role in determining how the ultimate question is 
answered. All “federal enclaves” and Indian reser-
vation lands for which federal reserved rights have 
been recognized were intended to remain in federal 
ownership on a permanent basis or for a relatively 
long time from the date of the withdrawal and res-
ervation. The implied reservation of federal water 
rights appurtenant to and for use on such lands goes 
hand-in-hand with the intent to retain long-term 
federal or tribal (or individual Indian) ownership 
and control of such lands. Not so with state school 
trust land grants. The intent of the school trust land 
Enabling Act grants was to vest title together with 
management and control of such lands in Wash-
ington at statehood for surveyed lands or as soon 
thereafter as surveys were completed. The need to 
reserve federal water rights to enable federal use of 
such lands on a long term basis so as to ensure that 
“the purposes of the reservation would be entirely 
defeated”25 or “impair[ed]”26 is not apparent where 
there is a grant of land to a state to manage its lands 
in accordance with the school trust.

The Arizona Supreme Court noted, moreover, 
that the ASLD did not argue that without a federal 
water right, “the State Trust lands would become 
worthless or incapable of producing a fund to sup-
port their designated beneficiaries. Indeed, the State 
Trust Lands have without such rights produced rev-
enue for a century.”27 Here in Washington, school 

http://supreme.justia.com/cases/federal/us/373/546/case.html#600
http://supreme.justia.com/cases/federal/us/401/520/case.html#523
http://supreme.justia.com/cases/federal/us/401/520/case.html#523
http://supreme.justia.com/cases/federal/us/438/645/case.html#653
http://supreme.justia.com/cases/federal/us/438/645/case.html#678
http://supreme.justia.com/cases/federal/us/438/645/case.html#678
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trust lands have produced revenue for an even lon-
ger period in reliance on state created water rights.28 
This answers in the negative the question whether 
implication of a federal reserved water right, or a 
grant in the case of an Enabling Act, is necessary to 
ensure that the primary purpose of a federal with-
drawal and reservation, or grant, will not be entire-
ly defeated or impaired.

The Arizona Supreme Court and the New Mex-
ico Court of Appeals also rejected arguments that 
the New Mexico-Arizona Enabling Act establishing 
federally enforceable trust obligations indicated 
that the federal government retained title to trust 
lands, as a basis for triggering a federal reserved wa-
ter right.29 Many laws are federally enforceable. Fed-
eral enforceability does not establish federal owner-
ship, a bootstrap argument states would otherwise 
vigorously dispute.30

The federal reserved water right doctrine has at 
its core a basic Supremacy Clause issue. Should the 
United States, in the exercise of its delegated powers 
under the Constitution be dependent upon states 
to acquire water rights necessary to future use of its 
own and Indian country lands?31 As to the primary 
purposes of such federal and Indian country lands, 
that question has been answered in the negative by 
the Supreme Court. The grant of school trust land 
to states under various Enabling Acts does not carry 
with it the same constitutional imperative. Con-
gress could have made an express conveyance of 
federal water rights appurtenant to the public do-
main in Enabling Act grants to states of school trust 
land. It did not.

Congress undoubtedly was aware that many of 
the school trust lands granted to Washington and 
other states were arid and water would be needed to 
make them productive. Washington has made wa-
ter available for use on such lands under state law 
without reliance on federal reserved water rights.32

IV.	Conclusion
The federal reserved rights doctrine is based 

on necessity. The doctrine holds that there is an 
implied federal reservation of water when federal 
lands is withdrawn and reserved from the public 
domain for federal purposes. That reservation se-
cures sufficient federal water rights for the primary 
purposes of the federal reservation or Indian reser-
vation, no more.

No court case or Pollution Control Hearings 
Board decision of which the author is aware consid-
ers whether Congress impliedly reserved and grant-
ed water rights by the Washington Enabling Act for 
school trust purposes. Washington has made water 
available for use on state school trust lands under 
state law. The element of the federal reserved water 
rights doctrine that a federal water right will be im-
plied to ensure that “the purposes of the reservation 
would [not] be entirely defeated”33 or “impair[ed]”34 
accordingly carries limited force with respect to 
Washington state school trust lands. These and 

other considerations discussed above present sig-
nificant obstacles to recognizing a federal reserved 
water right for Washington state school trust land 
granted under Washington’s Enabling Act.

Michael O’Connell is a partner with Stoel Rives LLP. 
Michael’s practice focuses on project development, in-
cluding water rights.
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Update
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I.	 National	
Environmental	Policy	Act	(“NEPA”)

League of Wilderness Defenders v. U.S. Forest 
Serv.,	689	F.3d	1060	(9th	Cir.	July	30,	2012).

In League of Wilderness Defenders v. USFS, the 
U.S. Court of Appeals for the Ninth Circuit upheld 
an environmental impact statement (“EIS”), pre-
pared by the U.S. Forest Service (“USFS”), that con-
sidered the environmental impacts of a logging and 
controlled burning project to be conducted in the 
Pringle Falls Experimental Forest in central Oregon. 
The purpose of the forest management project was 
to reduce the risk of wildfire and beetle infestation, 
as well as to conduct research on ponderosa pine 
forest management. The League of Wilderness De-
fenders (“League”) challenged the project’s EIS on 
the grounds that, among other issues, it had an 
overly limited purpose and considered only project 
alternatives that fit predetermined specifications.

Congress created NEPA “to protect the environ-
ment by requiring that federal agencies carefully 
weigh environmental considerations and consider 
potential alternatives to the proposed action before 
the government launches any major federal action.” 
Barnes v. U.S. Dep’t of Transp., 655 F.3d 1124, 1131 
(9th Cir. 2011) (internal quotations omitted). Spe-
cifically, an EIS prepared under NEPA must “inform 
decisionmakers and the public of the reasonable al-
ternatives which would avoid or minimize adverse 
impacts or enhance the quality of the human envi-
ronment.” 40 C.F.R. § 1502.1; see also, 42 U.S.C. § 
4332(2)(C)(iii). The scope of an alternatives analy-
sis depends on the underlying “purpose and need” 
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specified by the agency for the proposed action. 
City of Carmel-By-The-Sea v. U.S. Dep’t of Transp., 
123 F.3d 1142, 1155 (9th Cir. 1997). Additionally, 
NEPA regulations require that an EIS “[r]igorously 
explore and objectively evaluate all reasonable al-
ternatives.” 40 C.F.R. § 1502.14(a) & (c). However, 
“the EIS need not consider an infinite range of al-
ternatives, only reasonable or feasible ones.” West-
lands Water Dist. v. U.S. Dep’t of Interior, 376 F.3d 
853, 868 (9th Cir. 2004) (internal quotations omit-
ted). Further, an agency need not consider alterna-
tives that “extend beyond those reasonably related 
to the purposes of the project.” Id. NEPA’s regula-
tions also require an agency to “integrate the NEPA 
process with other planning at the earliest possible 
time.” 40 C.F.R. § 1501.2.

In its analysis, the court first considered the 
League’s challenge of the “purpose and need” state-
ment in the EIS. The League argued, in part, that 
the EIS contained “an unreasonably narrow pur-
pose and need” and incorporated “rigid implemen-
tation” of a previously approved Study Plan. League 
of Wilderness Defenders at 1070. The court rejected 
the League’s arguments and concluded that, “[i]n 
reviewing an EIS’s statement of purpose and need, 
the ‘touchstone of our inquiry’ is whether the re-
sulting alternatives analysis ‘fosters informed de-
cision-making and informed public participation.’ 
Based on the record … the purpose and need in the 
challenged EIS adequately informed decisions by 
the [USFS]….” Id. at 1071. Additionally, the court 
rejected the League’s argument that the EIS failed to 
include an appropriate range of alternatives. Again, 
siding with the USFS, the court reasoned that the 
circumstances allowed USFS to consider a narrower 
range of alternatives. Specifically, the court con-
cluded, “[the] special circumstances of a research 
project in an experimental forest ‘necessarily nar-
rowed consideration of alternatives.’” Id.

II.	 Endangered	Species	Act	(“ESA”)

Natural Res. Def. Council v. Salazar,	686	F.3d	
1092	(9th	Cir.	July	17,	2012).

In NRDC v. Salazar, the U.S. Court of Appeals 
for the Ninth Circuit held that the contract provi-
sions contained in forty-one renewed water supply 
contracts in California’s Central Valley region pro-
vided for ESA compliance and, further, the renewal 
of the contracts was outside the Bureau of Reclama-
tion’s (“Bureau”) discretion. The Natural Resources 
Defense Council, along with several other conser-
vation groups (“Plaintiffs”), argued that the Bureau 
renewed forty-one water service contracts without 
conducting adequate consultation under the ESA 
and that the contracts illegally threaten the exis-
tence of the delta smelt.

The ESA “has both substantive and procedural 
provisions designed to protect endangered species 
and their habitat.” American Rivers v. Nat’l Marine 
Fisheries Serv., 126 F.3d 1118, 1121 (9th Cir. 1997). 

Under Section 7(a)(2) of the ESA, federal agencies 
are required to “insure that any action authorized, 
funded, or carried out by such agency … is not 
likely to jeopardize the continued existence of any 
endangered species or threatened species or result 
in the destruction or adverse modification of habi-
tat of such species.” 16 U.S.C. § 1536(a)(2). Agen-
cies must determine whether their actions may 
affect listed species or critical habitat and present 
their conclusions in a biological assessment. Id. at 
§ 1536(c)(1); 50 C.F.R. § 402.12. Formal consulta-
tion is required where the acting or consulting 
agency determines the proposed action is likely to 
adversely affect a listed species or critical habitat. 
50 C.F.R. §§ 402.13 & 402.14. In formal consulta-
tion, the U.S. Fish and Wildlife Service (“USFWS”) 
issues a biological opinion stating whether the ac-
tion is likely to jeopardize such species or habitat. 
16 U.S.C. § 1536(b); 50 C.F.R. § 402.14. If the US-
FWS finds jeopardy is likely, the acting agency may 
suggest reasonable and prudent alternatives to be 
employed to ensure that the listed species or critical 
habitat is not jeopardized. 16 U.S.C. § 1536(b). The 
requirements to engage in consultation only apply 
to agency action “in which there is discretionary 
Federal involvement or control.” 50 C.F.R. § 402.03.

In considering the Plaintiffs’ ESA claims, the 
court noted that, “[a]s the mandatory language of 
[50 C.F.R.] § 402(b) itself illustrates, not every ac-
tion authorized, funded, or carried out by a federal 
agency is a product of that agency’s exercise of dis-
cretion.” NRDC at 1099 (citing Nat’l Ass’n of Home 
Builders v. Defenders of Wildlife, 551 U.S. 644, 668 
(2007)). The court concluded that the renewal of 
the particular water supply contracts at issue was 
not subject to the ESA consultation requirements 
because contract renewal was not a discretionary 
agency action. Id. The court cited the Central Valley 
Improvement Act, Pub.L. 102-575, 106 Stat. 4714 
(1992), as requiring the Bureau to renew the con-
tracts at issue, upon request. Id. at § 3404(c). There-
fore, in affirming the district court, the court held 
that “Plaintiffs’ claims fail as to the [water supply 
contracts] because [the Bureau’s] discretion is sub-
stantially constrained…. Therefore, following the 
Supreme Court’s decision in Home Builders, Section 
7(a)(2) of the ESA does not apply to the [water sup-
ply contract] renewal process.” NRDC at 1099-1100.

Karuk Tribe of California v. U.S. Forest Serv.,	681	
F.3d	1006	(9th	Cir.	June	1,	2012).

In Karuk Tribe of California v. USFS, the U.S. 
Court of Appeals for the Ninth Circuit considered 
whether the USFS must consult with appropriate 
federal wildlife agencies under Section 7 of the ESA 
before allowing mining activities to proceed under 
a notice of intent (“NOI”) in critical habitat of a 
listed species. The Karuk Tribe challenged the US-
FS’s decision to issue four NOIs for various mining 
activities along the Klamath River, which is both 
critical habitat for coho salmon and a historical 
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gold mining location. The court determined that 
the approval of the NOIs was “agency action” and 
that the approved mining activities “may affect” 
the critical habitat of the coho salmon. Therefore, 
the court held that the USFS violated the ESA by 
failing to consult with appropriate wildlife agencies 
before approving the NOIs.

Section 7 of the ESA requires federal agencies to 
ensure that none of their activities, including the 
granting of licenses and permits, will jeopardize the 
continued existence of listed species or adversely 
modify a species’ critical habitat. Babbitt v. Sweet 
Home Chapter, 515 U.S. 687, 692 (1995) (citing 16 
U.S.C. § 1536(a)(2)). Section 7 imposes on all agen-
cies a duty to consult with either the USFWS or the 
National Marine Fisheries Service (“NMFS”) before 
engaging in any discretionary action that may af-
fect a listed species or critical habitat. Turtle Island 
Restoration Network v. Nat’l Marine Fisheries Serv., 
340 F.3d 969, 974 (9th Cir. 2003). Additionally, 
the regulations implementing Section 7 of the ESA 
provide that, “[e]ach Federal agency shall review 
its action at the earliest possible time to determine 
whether any action may affect listed species or criti-
cal habitat. If such a determination is made, formal 
consultation is required….” 50 C.F.R. § 402.14(a) 
(emphasis added).

In analyzing the claims of the Karuk Tribe, the 
court first considered whether the approval of the 
NOIs constituted “agency action” for purposes of 
the ESA consultation requirements. The court con-
cluded that “[the USFS’s] mining regulations and 
actions demonstrate that the agency affirmatively 
authorized private mining activities when it ap-
proved the four challenged NOIs. By regulation, the 
[USFS] must authorize mining activities before they 
may proceed under a NOI.” Karuk Tribe at 1021. The 
court next considered whether there was the appro-
priate level of “discretionary Federal involvement 
or control” such that a duty to consult would arise. 
Id. at 1024-25. The court noted that “[i]f an agency 
cannot influence a private activity to benefit a listed 
species, there is no duty to consult because consul-
tation would be a meaningless exercise.” Id. (citing 
Sierra Club v. Babbitt, 65 F.3d 1502, 1508-09 (9th 
Cir. 1995)). The court, finding the requisite agency 
involvement and discretion, concluded that “the 
[USFS’s] mining regulations and actions demon-
strate that the decision whether to approve a NOI 
is a discretionary determination through which the 
agency can influence private mining activities to 
benefit listed species.” Id. at 1025. Finally, the court 
also found that the USFS had a duty to consult un-
der the ESA because the approved mining activities 
“may affect” critical habitat for coho salmon. Spe-
cifically, the court reasoned that “[b]y definition, 
mining activities that require a NOI ‘might cause’ 
disturbance of surface resources … including un-
derwater fisheries resources…. If the phrase ‘might 
cause’ disturbance of fisheries habitat is given an 
ordinary meaning, it follows almost automatically 

that mining pursuant to the approved NOIs ‘may 
affect’ critical habitat of the coho salmon.” Id. at 
1027.

III.	Clean	Water	Act	(“CWA”)

Snoqualmie Valley Pres. Alliance v. U.S. Army 
Corps of Eng’rs,	683	F.3d	1155	(9th	Cir.	June	26,	
2012).

In Snoqualmie Valley Preservation Alliance v. U.S. 
Army Corps of Eng’rs, the U.S. Court of Appeals for 
the Ninth Circuit upheld the Army Corps of Engi-
neers’ (“Corps”) letter determination that replac-
ing an existing dam owned by Puget Sound Energy 
(“PSE”) on the Snoqualmie River could proceed un-
der a series of general nationwide permits (“NWPs”) 
under the CWA and did not require an individual 
permit. PSE obtained a license from the Federal 
Energy Regulatory Commission (“FERC”) to lower 
the dam located on the Snoqualmie River in order 
to mitigate upstream flooding problems. PSE then 
sought the Corps’ verification that it could pro-
ceed under a series of NWPs, which the Corps sub-
sequently provided. However, a group of property 
owners filed suit claiming that the lowering of the 
dam, and discharge of fill material in the process, 
would exacerbate flooding problems downstream.

Section 404 of the CWA requires a permit to 
discharge dredge or fill material into the waters of 
the United States, including wetlands. 33 U.S.C. § 
1344. Individual permits, which authorize activities 
on a case-by-case basis, are subject to the require-
ments of NEPA. 33 C.F.R. § 325.2(a)(4). In contrast, 
a general NWP must undergo the extensive NEPA 
process at the time the permit is promulgated, rath-
er than at the time an applicant seeks to discharge 
fill material under a general NWP. Id. at § 330.5(b)
(3). Often times, project proponents may proceed 
with activities authorized by NWPs without noti-
fying the Corps. Id. at § 330.1(e)(1). However, the 
Corps allows permittees to request verification that 
an activity complies with the terms and conditions 
of a NWP, and in some cases requires them to do 
so prior to beginning work under the NWP. Id. at § 
330.6(a)(1).

After PSE submitted pre-construction notifica-
tion of its plans and sought verification from the 
Corps that its activities would be covered under 
certain NWPs, the Corps issued a Verification Let-
ter and accompanying Decision Document deter-
mining that PSE’s activities fell within the scope 
of three different NWPs. The plaintiffs challenged 
these determinations and claimed that: (1) the 
Corps violated the CWA by authorizing discharges 
under the NWPs rather than requiring an individ-
ual permit; (2) the Corps failed to prepare an envi-
ronmental assessment or EIS required for individual 
permits under NEPA; and (3) the Corps violated the 
Administrative Procedure Act (“APA”). Snoqualmie 
Valley Preservation at 1159. The court disagreed with 
plaintiffs’ arguments and reasoned that, although a 
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NWP exists that authorizes discharges from certain 
hydroelectric projects and the project in question 
did not qualify under that particular NWP, noth-
ing in the hydroelectric NWP prevented the Corps 
from applying other NWPs to hydropower projects 
that meet the standards of the other NWPs. Id. at 
1160-61.

The plaintiffs also argued that PSE failed to 
provide adequate documentation in support of the 
conclusions reached in the Corps’ Verification Let-
ter and Decision Document. However, the court 
noted that the NWPs at issue did not require PSE 
to provide such documentation. Specifically, the 
court noted that “where pre-construction notifica-
tion is required, a permittee is not required in most 
cases to supply the Corps with information about 
how the project will satisfy each general condition 
[in the NWP]…. Without such documentation, it 
would be an absurd result to require the Corps to 
evaluate and explain how PSE will comply with [the 
NWP] conditions.” Id. at 1164.

IV.	Clean	Air	Act	(“CAA”)

Coal. for Responsible Regulation v. Env’t Prot. 
Agency,	684	F.3d	102	(D.C.	Cir.	June	26,	2012).1

In Coalition for Responsible Regulation v. EPA, the 
U.S. Court of Appeals for the District of Columbia 
unanimously rejected all challenges to four inter-
connected U.S. Environmental Protection Agency 
(“EPA”) greenhouse gas (“GHG”) rules. The court: 
(1) upheld EPA’s December 2009 “Endangerment 
Finding”; (2) upheld EPA’s May 2010 “Tailpipe Rule” 
regulating GHG emissions from light duty motor 
vehicles; (3) found that, under the plain language 
of the CAA, the Tailpipe Rule caused GHGs to be-
come regulated pollutants for purposes of Preven-
tion of Significant Deterioration (“PSD”) and Title 
V permitting of stationary sources; and (4) found 
that none of the petitioners had standing to chal-
lenge two additional rules, the Timing Rule and the 
Tailoring Rule, which determined the timing and 
scope of PSD and Title V requirements for GHG 
emissions from stationary sources.

The four rules upheld by the D.C. Circuit origi-
nated with the Supreme Court’s decision in Massa-
chusetts v. EPA, 549 U.S. 497 (2007). In the Massachu-
setts decision, the Supreme Court held that GHGs 
are “air pollutants” under the CAA and ordered EPA 
to make a science-based finding under Section 202 
of the CAA as to whether GHG pollution from new 
motor vehicles causes or contributes to an endan-
germent of public health and welfare. In December 
2009, EPA responded by issuing the Endangerment 
Finding concluding that (1) six classes of GHGs en-
danger public health and welfare by causing global 
climate change, and (2) the GHGs emitted from 
new motor vehicles contribute to GHG pollution. 
Because of the Endangerment Finding, Section 
202 of the CAA required EPA to establish emission 
standards for the GHGs emitted from new motor 

vehicles. EPA did so in the Tailpipe Rule, which es-
tablished GHG emission standards for light duty 
motor vehicles in model years 2012-2016. As it was 
finalizing the Tailpipe Rule, EPA undertook two ad-
ditional rulemakings to address the GHG-regulato-
ry consequences of the Tailpipe Rule for stationary 
sources. In the April 2010 Timing Rule EPA decided 
that the January 2, 2011 effective date of the motor 
vehicle regulations would be the start date for GHG 
regulation under the PSD and Title V programs. In 
the June 2010 Tailoring Rule, EPA set GHG emission 
thresholds for PSD and Title V permit requirements 
that are substantially higher than the thresholds set 
forth in the CAA. This EPA action was intended to 
ensure that only the largest sources of GHGs would 
trigger PSD and Title V permitting during an initial 
implementation period.

Various state and industry group petitioners 
challenged all four EPA GHG rules, alleging that 
they are based on improper constructions of the 
CAA or are otherwise arbitrary and capricious. Peti-
tioners also challenged EPA’s longstanding interpre-
tation of the PSD program that would trigger GHG 
regulation of stationary sources.

Endangerment Finding. Among other things, pe-
titioners alleged that the CAA required EPA to con-
sider policy concerns in making its Endangerment 
Finding. Coalition for Responsible Regulation at 117. 
They also challenged the adequacy of the scientific 
record supporting the Endangerment Finding. Id. 
The court rejected these claims, finding that the 
CAA precludes EPA from basing the Endangerment 
Finding on policy considerations and that EPA’s 
ultimate conclusions were based on an adequate 
scientific record. Affirming the adequacy of EPA’s 
scientific record, the D.C. Circuit also found that 
EPA was justified in relying on “major assessments” 
of climate science produced by the Intergovern-
mental Panel on Climate Change and other institu-
tions, and emphasized that EPA must be afforded 
an “extreme degree of deference” on scientific mat-
ters within EPA’s expertise. Id. at 120. The court also 
rejected petitioners’ claims that the record contains 
too much scientific uncertainty, recognizing that 
some uncertainty often exists at the frontiers of sci-
ence and that the “precautionary and preventive” 
orientation of the CAA allows EPA to act despite 
such uncertainty. Id. at 122.

Tailpipe Rule. Petitioners contended that EPA 
acted arbitrarily and capriciously in failing to con-
sider the cost impacts of its motor vehicle regula-
tions on stationary sources. Id. at 126. Petitioners 
also alleged that EPA failed to show that the Tail-
pipe Rule was justified by the risks identified in the 
Endangerment Finding or that the rule would miti-
gate those risks. Id. at 127.	The court rejected the 
contention that EPA has the discretion to defer is-
suance of motor vehicle emissions standards based 
on stationary source concerns, instead finding that 
the CAA imposes a non-discretionary duty on EPA 
to regulate emissions from motor vehicles once it 
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makes an endangerment finding. Id. at 127. The 
court found that the flexibility to consider costs 
provided by Section 202 of the CAA is limited to the 
compliance costs for the motor vehicle industry. Id. 
at 128. EPA thus may not, when setting motor ve-
hicle emission standards, consider cost impacts on 
stationary sources from the triggering of PSD and 
Title V permitting requirements. Finally, the court 
found that the CAA does not require motor vehicle 
regulations to achieve a particular level of mitiga-
tion, but, even so, noted that EPA did find that the 
Tailpipe Rule would result in meaningful reductions 
of GHG emissions. Id.

EPA’s Longstanding Interpretation on the Triggering 
of the PSD Program. Since 1978, EPA has interpreted 
the phrase “any air pollutant” to mean any air pol-
lutant regulated under the CAA, not just air pollut-
ants for which National Ambient Air Quality Stan-
dards (“NAAQS”) have been promulgated. Coalition 
for Responsible Regulation at 133 (internal citation 
omitted). Under this interpretation, when EPA reg-
ulated GHGs under the Tailpipe Rule, they became 
regulated air pollutants subject to the PSD permit-
ting requirements. Id. Petitioners argued that EPA 
misread the statute, and that Congress intended the 
PSD permitting requirements to apply only to pol-
lutants for which NAAQS have been promulgated. 
Id. at 133-34. The D.C. Circuit rejected petition-
ers’ various arguments for interpreting the phrase 
“any air pollutant” to exclude GHGs, finding that 
EPA’s longstanding interpretation of the PSD per-
mitting trigger is statutorily compelled. Id. at 134-
35. The court found that both the plain language 
of the statute and the Supreme Court’s decision in 
Massachusetts v. EPA support a broad interpretation 
of the phrase “any air pollutant” to mean any air 
pollutant—including GHGs—regulated under the 
CAA, not just NAAQS pollutants. Id. at 136. The 
court noted that petitioners made no argument 
with respect to Title V permits, and thus forfeited 
any claim that GHGs should not be regulated under 
Title V. Id.

Timing Rule. Petitioners alleged that the Timing 
Rule was an attempt to unlawfully extend the PSD 
and Title V programs to GHG emissions from sta-
tionary sources, and thereby caused them injury. Id. 
at 144. The D.C. Circuit rejected this contention, 
finding that the Timing Rule only served to delay 
the extension of the PSD and Title V programs to 
GHGs—an extension already triggered by the CAA. 
Id. at 144-45. The court held that petitioners lacked 
standing to challenge the rule because they demon-
strated neither that they were injured by the Tim-
ing Rule nor that a favorable judgment would re-
dress any injuries. Id. at 146-48.

Tailoring Rule. Petitioners’ challenge to the Tai-
loring Rule argued that none of the administrative 
law doctrines cited by EPA would allow the Agency 
to depart from the permitting thresholds clearly ar-
ticulated in the CAA. Id. at 145. The D.C. Circuit 
did not reach the merits of this argument. Rather, 

the court found that all of the petitioners lacked 
standing because they demonstrated neither that 
the Tailoring Rule caused them “injury in fact,” 
nor that their injury could be redressed by vacatur 
of the rule. Id. at 146. The court reasoned that the 
CAA itself, not the Timing or the Tailoring Rules, 
caused GHGs to become regulated pollutants un-
der the PSD and Title V programs upon the prom-
ulgation of the Tailpipe Rule. Id. In the court’s view, 
these rules mitigated petitioners’ purported injuries 
by limiting the scope and deferring the timing of 
PSD and Title V permitting requirements; vacatur 
of the rules would, if anything, exacerbate petition-
ers’ injuries by requiring PSD and Title V permitting 
of a large universe of sources. Id. In addressing the 
standing issue, petitioners had argued that vacatur 
would compel Congress to craft “corrective legisla-
tion” to remedy the ensuing administrative chaos 
and permitting burdens. Id. at 147. The court found 
that this hypothetical congressional redress was too 
speculative to establish standing. Id. Finally, the 
court also rejected the state petitioners’ attempt to 
establish standing on the grounds that the Tailor-
ing Rule deprived them of more stringent regula-
tion of GHGs, finding that the states had provided 
no concrete evidence of such injury and had un-
timely presented the argument in a reply brief. Id. 
at 147-48.

Native Village of Kivalina v. ExxonMobil Corp.,	
--	F.3d	--,	2012	WL	4215x921	(9th	Cir.	Sept.	21,	
2012).

In Native Village of Kivalina v. ExxonMobil Corp., 
the U.S. Court of Appeals for the Ninth Circuit held 
that appellants’ federal common law claim of pub-
lic nuisance was displaced by the CAA. The appel-
lants, which included the Native Village of Kivalina 
and the City of Kivalina (collectively “Kivalina”), 
argued that massive greenhouse gas emissions emit-
ted by the respondent oil and energy companies 
resulted in global warming that is causing severe 
erosion of land where the City of Kivalina sits and 
threatens the city with imminent destruction. Cit-
ing last year’s United States Supreme Court decision 
in AEP v. Connecticut, 131 S. Ct. 2527 (2011), the 
court reiterated that the CAA has displaced federal 
common law when courts are asked to consider 
greenhouse gas emissions from stationary sources 
under the CAA.

Generally, federal common law develops when 
courts must consider federal questions that are not 
answered by statutes. Case law indicates that fed-
eral common law includes the general subject of 
environmental law and specifically includes ambi-
ent or interstate air and water pollution. AEP, 131 
S. Ct. at 2535. A public nuisance is defined as an 
“unreasonable interference with a right common to 
the general public.” Restatement (Second) of Torts, § 
821(B)(1). A successful public nuisance claim gener-
ally requires proof that a defendant’s activity unrea-
sonably interfered with the use or enjoyment of a 
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public right and thereby caused the public-at-large 
substantial and widespread harm. See Missouri v. Il-
linois, 200 U.S. 496, 521 (1906). However, claims 
can be brought under federal common law for pub-
lic nuisance only when the courts are “compelled 
to consider federal questions which cannot be an-
swered from federal statutes alone.” City of Milwau-
kee v. Illinois, 451 U.S. 304, 314 (1981). Conversely, 
when federal statutes directly answer the federal 
question, federal common law does not provide a 
remedy because legislative action has displaced the 
common law. New Jersey v. New York, 283 U.S. 336, 
348 (1931). As a result, “[t]he test for whether con-
gressional legislation excludes the declaration of 
federal common law is simply whether the statute 
speak[s] directly to [the] question at issue.” AEP, 
131 S. Ct. at 2537. Similarly, the “salient question 
is whether Congress has provided a sufficient leg-
islative solution to the particular [issue] to warrant 
a conclusion that [the] legislation has occupied 
the field to the exclusion of federal common law.” 
Mich. v. U.S. Army Corps of Eng’rs, 667 F.3d 765, 777 
(7th Cir. 2011).

In its opinion, the court declined to engage in 
a robust analysis because there is direct Supreme 
Court guidance on the subject. Native Village of 
Kivalina at 4. Specifically, in citing AEP, the court 
noted that “the [CAA] and the EPA action it autho-
rizes displace any federal common law right to seek 
abatement….” Id. (internal quotations omitted). 
However, Kivalina argued that it was seeking dam-
ages for harm caused by past emissions, rather than 
the abatement of emissions at issue in AEP, and, 
therefore, that the Supreme Court’s holding in AEP 
did not displace its right to seek its remedy under a 
public nuisance cause of action. Id. at 5. The court 
did not find this argument persuasive, however, and 
noted that “[w]hen Congress has acted to occupy 
the entire field, that action displaces any previously 
available common law action…. Under [prior case 
law], displacement of federal common law right of 
action means displacement of remedies.” Id.

EME Homer City Generation v. Env’t Prot. 
Agency,	__	F.3d	__,	2012	WL	3570721	(D.C.	Cir.	
August	21,	2012).2

In EME Homer City Generation v. Env’t Prot. Agen-
cy, a divided U.S. Court of Appeals for the District 
of Columbia Circuit vacated EPA’s Cross-State Air 
Pollution Rule (“CSAPR”). The court’s opinion also 
directed EPA to continue administering the Clean 
Air Interstate Rule (“CAIR”) until the agency can fi-
nalize a replacement.

Section 110(a) of the CAA imposes a “good 
neighbor” obligation on states, requiring them 
to ensure that their State Implementation Plans 
(“SIPs”) prohibit in-state sources from “signifi-
cantly contributing” to nonattainment of NAAQS 
in downwind states. The CSAPR addressed the in-
terstate transport of two air pollutants, nitrogen 
oxides (“NOx”) and sulfur dioxide (“SO2”), which 

are emitted by power plants. EPA found that such 
emissions impair the ability of numerous “down-
wind” states to comply with the 8-hour ozone, an-
nual PM2.5 (fine particulate matter), and 24-hour 
PM2.5 NAAQS established by EPA under the CAA. 
CSAPR used air quality measurements and NOx and 
SO2 emission budgets to determine the extent to 
which upwind states were not meeting this “good 
neighbor” obligation. Simultaneously with these 
determinations, the rule included Federal Imple-
mentation Plans (“FIPs”) for implementing these 
obligations. The CSAPR replaced the CAIR, a pre-
vious air transport rule. In 2008, the D.C. Circuit 
invalidated the CAIR, but left it in effect until EPA 
could issue a substitute. North Carolina v. Ent’l Prot. 
Agency, 531 F.3d 896 (D.C. Cir. 2008).

The majority’s decision found that two ele-
ments of the CSAPR exceed EPA’s authority under 
the CAA: (1) EPA’s two-step methodology for deter-
mining each listed upwind state’s emission reduc-
tion obligations; and (2) EPA’s imposition of FIPs 
simultaneously with its quantification of the states’ 
reduction obligations without first allowing each 
state to submit a compliant SIP.

The majority concluded that CSAPR’s two-step 
methodology violated statutory limits on EPA’s au-
thority imposed by the CAA and the court’s prior 
decisions on air transport rules – including the 
North Carolina decision remanding the CAIR. EME 
Homer City Generation at 12. Specifically, the court 
ruled that the CSAPR methodology failed to ensure 
that a state will be required to reduce power plant 
emissions by no more than the state’s own signifi-
cant contribution to downwind nonattainment, 
excluding the share rightly attributable to other up-
wind states or to the downwind state itself. Id. at 
14. In particular, the decision found that the cost-
based calculation in step two of the CSAPR process 
(which establishes the state budgets) could force a 
state to reduce its emissions more than the contri-
bution amount calculated through the air quality-
based measurement in step one. Id. at 13.

The majority also concluded that EPA’s simul-
taneous determination of the covered states’ emis-
sion reduction obligations and issuance of FIPs 
imposing those obligations exceeded the agency’s 
statutory authority because it deprived the upwind 
states of a reasonable opportunity to develop their 
own transport SIPs. Id. at 18. The majority reasoned 
that a state’s SIP cannot logically be deemed defi-
cient with respect to the good neighbor obligation 
(thereby triggering EPA’s FIP authority) until EPA has 
first quantified the state’s obligation and given the 
state an opportunity to respond. Id. at 19-20. The 
court further finds that EPA’s “FIP First” approach is 
inconsistent with the CAA’s federal-state division of 
labor, which grants to the states the initial right to 
develop and enforce SIPs imposing EPA-established 
air quality standards on in-state sources. Id.
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V.	 Migratory	Bird	Treaty	Act	(“MBTA”)

U.S. v. Citgo Petroleum Corp.,	__	F.Supp.2d	__,	
2012	WL	3866857	(S.D.	Tex.	Sept.	5,	2012).3

In United States v. Citgo Petroleum Corporation, 
the U.S. District Court for the Southern District of 
Texas upheld the conviction of CITGO Petroleum 
Corporation and CITGO Refining and Chemicals 
Company, L.P. (collectively “CITGO”) for violations 
of the MBTA. The court ruled that CITGO’s failure 
to cover two large, open-top petroleum tanks, as re-
quired by the CAA and Texas law, directly resulted 
in the taking of migratory birds when they flew 
into the tanks and died. In applying a strict liability 
interpretation of the MBTA, the court held that due 
process is satisfied only if defendants proximately 
caused the harm to protected birds.

The MBTA makes it unlawful for any person, 
“at any time, by any means or in any manner,” to 
take or kill any migratory bird without a permit or 
as otherwise provided by regulations. 16 U.S.C. § 
703(a). Federal courts are currently split regarding 
the types of activities that constitute a violation of 
the MBTA. For example, a number of courts have 
determined that the MBTA’s intended scope is lim-
ited to the types of activities engaged in by hunt-
ers and poachers and does not extend to other acts 
that indirectly or unintentionally cause the death 
of protected birds. In contrast, other courts have 
explicitly rejected this argument and found that 
the MBTA applies to other conduct that results in 
the taking and killing of migratory birds. While 
the Fifth Circuit has not yet addressed whether the 
MBTA is limited to certain conduct, it has held that 
“[v]iolations of § 703 are strict liability offenses re-
quiring no proof of specific intent to commit the 
crime.” United States v. Stephans, 142 Fed. App’x 821, 
822 (5th Cir. 2005).

In declining to vacate CITGO’s conviction, the 
district court rejected CITGO’s argument that strict 
liability for any conduct causing the death of mi-
gratory birds would lead to absurd results, such as 
liability for driving a vehicle, owning a building 
with windows, or owning a cat. U.S. v. Citgo Petro-
leum Corp. at 4. The district court followed a Tenth 
Circuit opinion which concluded “a strict liability 
interpretation of the MBTA for the conduct charged 
here satisfies due process only if defendants proxi-
mately caused the harm to protected birds.” Id. at 
5 (citing United States v. Appollo Energies, Inc., 611 
F.3d 679, 686 (10th Cir. 2010)). The district court 
concluded that CITGO’s conduct was the proxi-
mate cause of the harm to the birds because it was 
reasonably foreseeable that CITGO’s operation of 
open-air tanks would result in bird deaths. First, 
the court noted that it was the unlawful nature of 
CITGO’s underlying act that directly resulted in the 
taking of migratory birds in violation of the MBTA, 
as distinguished from otherwise lawful conduct 
such as driving a car, owning a cat or a building 
with windows, or the operations of oil companies 

in other MBTA cases. Id. at 7. Second, the court de-
termined that, based upon the evidence presented, 
it was reasonably foreseeable that protected migra-
tory birds might become trapped in the oil on top 
of the tanks and that CITGO had been aware of this 
happening for many years without implementing a 
remedy. Id. at 8. While the district court interpreted 
the scope of the MBTA broadly, the court empha-
sized that this interpretation satisfies due process 
only if the defendants proximately caused the harm 
to protected birds.

VI.	Marine	Mammal	Protection	Act	
(“MMPA”)

Ctr. for Biological Diversity v. Salazar,	__	F.3d	__,	
2012	WL	3570667	(9th	Cir.	Aug.	21,	2012).

In Center for Biological Diversity v. Salazar, the 
U.S. Court of Appeals for the Ninth Circuit upheld 
regulations under the MMPA that allow for inciden-
tal take of polar bears and Pacific walruses in the 
Chukchi Sea area as a result of oil and gas explora-
tion activities. The Center for Biological Diversity 
and Pacific Environment (the “Center”) challenged 
the regulations as violating the MMPA, among oth-
er environmental laws. The court determined the 
regulations were consistent with the MMPA and 
were not, therefore, arbitrary and capricious.

Under the MMPA, a “take” is defined to en-
compass “harassment,” including any act of “tor-
ment” or “annoyance” that “has the potential to 
injure… [or]… disturb a marine mammal or marine 
mammal stock in the wild by causing disruption 
of behavioral patterns, nursing, breeding, feeding, 
or sheltering.” 16 U.S.C. § 1362(13), (18)(A)(i)-(ii). 
Unlawful takings are subject to civil or criminal 
penalties. Id. at § 1375(a)(1), (b). Among the sev-
eral exceptions to the MMPA general take prohibi-
tion, the law allows incidental, but not intentional, 
take of “small numbers” of marine mammals from 
“a specified activity (other than commercial fish-
ing) within a specified geographical region.” Id. at § 
1371(a)(5)(A)(i). The USFWS authorizes such take of 
“small numbers” of mammals for up to five years if 
it determines that total incidental take would have 
a “negligible impact” on the relevant species or 
stock and would not have an “unmitigable adverse 
impact” on availability for specified subsistence 
uses. Id. If the USFWS makes the required findings, 
it may issue regulations allowing incidental takings 
for specified activities. In May 2008, the USFWS list-
ed the polar bear as a threatened species under the 
ESA due to projected reductions in sea ice caused by 
climate change. 73 Fed. Reg. 28,212 (May 15, 2008).

The USFWS issued its final regulations after pre-
paring an environmental assessment (“EA”) and 
biological opinion (“BiOp”). The EA concluded that 
the exploration activities would have a “negligible 
impact” on polar bear and Pacific walrus popula-
tions, and the BiOp concluded the incidental take 
regulations were not likely to jeopardize the con-
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tinued existence of the polar bear. The Center filed 
suit, arguing that the USFWS relied on an imper-
missible regulatory definition that conflates the 
question of whether an authorized take is of “small 
numbers” of mammals with the separate question 
of whether the take will result in a “negligible im-
pact” on the species or stock. Center for Biological 
Diversity at 5. The court concluded that the MMPA 
is silent on whether “small numbers” can be ana-
lyzed in relative or proportional terms. Id. at 9. As 
a result, under Chevron, the court found the agen-
cy’s interpretation reasonable and persuasive. Id. at 
9-10. Second, the Center argued that the USFWS’s 
“small numbers” analysis is arbitrary and capricious 
because it accounted for only some of the explora-
tion activities and relied on “unproved’ or “inad-
equate” monitoring and mitigation techniques. Id. 
at 11. Again, the court disagreed and stated that  
“[i]t is true that the final rule’s ‘small numbers’ 
analysis focuses primarily on offshore, open-water 
exploration activities. However, this focus is not ir-
rational because the analysis notes that these are the 
areas ‘where the majority of the proposed activities 
would occur.’” Id. As a result, the court held that 
“the [USFWS] permissibly determined that only 
‘relatively small numbers’ of polar bears and Pacific 
walruses would be taken in relation to the size of 
their larger populations, because the agency sepa-
rately determined that the anticipated take would 
have only a ‘negligible impact’ on the mammals’ 
annual rates of recruitment and survival.” Id. at 20.

VII.	 Magnuson-Stevens	Fishery	
Conservation	and	Management	Act	
(“MSA”)

Pac. Coast Fed’n of Fishermen’s Ass’ns v. Blank,	
693	F.3d	1084	(9th	Cir.	September	10,	2012).

In Pacific Coast Federation of Fishermen’s Asso-
ciations v. Blank, the U.S. Court of Appeals for the 
Ninth Circuit upheld changes to the fishery man-
agement plan for the trawl sector of the Pacific Coast 
groundfish fishery. The changes, adopted by the Pa-
cific Fishery Management Council as Amendments 
20 and 21 to the Pacific Coast Groundfish Fishery 
Management Plan (the “Plan”), are designed to in-
crease economic efficiency through fleet consolida-
tion, reduce environmental impacts, and simplify 
future decisionmaking. The plaintiffs, a collection 
of primarily non-trawl fishermen’s associations and 
groups whose longtime participation in the fishery 
may shrink under Amendments 20 and 21, chal-
lenged the amendments to the Plan on the grounds 
that, among other issues, they are unlawful under 
the MSA.

The MSA establishes eight regional Fishery Man-
agement Councils composed of fishing representa-
tives and government and tribal officials. 16 U.S.C. 
§ 1852. These councils are charged with preparing 
fishery management plans for fisheries that require 
“conservation and management.” Id. at § 1852(h)

(1). Plans must contain measures to “prevent over-
fishing and rebuild overfished stocks” and “assess 
and specify,” among other things, the “optimum 
yield” from each fishery. Id. at § 1853(a); see also 50 
C.F.R. § 600.10 (defining “optimum yield”). To the 
extent measures are necessary to reduce overall har-
vest to prevent overfishing, a fishery management 
plan must allocate any harvest restrictions fairly and 
equitably among the commercial and recreational 
sectors that participate in the fishery. 16 U.S.C. § 
1853(a)(13),(14). Further, these plans must comply 
with ten national standards, which require, among 
other things, conservation and management mea-
sures “based upon the best scientific information 
available” and which “take into account the impor-
tance of fishery resources to fishing communities 
by utilizing economic and social data …, provide 
for the sustained participation of such communi-
ties …, [and] minimize adverse economic impacts 
on such communities.” Id. at § 1851(a); see also 50 
C.F.R. § 600.345(b)(2).

Further, the MSA provides for “limited access 
privilege programs.” 16 U.S.C. § 1853a. In devel-
oping criteria for participation in these limited ac-
cess privilege programs, the Fishery Management 
Councils must consider factors such as traditional 
fishing practices, the cultural and social framework 
relevant to the fishery, economic barriers to access, 
and economic and social impacts from the limited 
access program on fishery-dependent persons and 
business. Id. at § 1853a(c)(3)(B). The MSA also re-
quires NMFS to “establish procedures to ensure fair 
and equitable initial allocations” of privileges, and 
such procedures must “include consideration of” 
current and past harvests, employment in the har-
vesting and processing sectors, investments in and 
dependent on the fishery, and “the current and his-
torical participation of fishing communities.” Id. at 
§ 1853a(c)(5)(A).

Generally, the plaintiffs argued that NMFS 
failed to adequately consider the historical fishing 
communities when allocating rights to the lim-
ited access privilege programs. In disagreeing, the 
court stated that, “in short, § 1853a requires NMFS 
to take fishing communities into account in fash-
ioning a limited access program (something NMFS 
did); it does not require NMFS to guarantee com-
munities any particular role in that program.” Pac. 
Coast Fed’n at 1092 (parenthetical in original). Al-
ternatively, the plaintiffs argued that Amendments 
20 and 21 defied other national standards that are 
intended to foster community participation in the 
fishery. However, the court interpreted the relevant 
standard as only requiring that “conservation and 
management measures ‘take into account’ the impor-
tance of fishery resources to fishing communities 
by utilizing [the best available] economic and social 
data.” Id. at 1093 (emphasis in original). As a result, 
the court concluded that, “[i]n arguing that NMFS 
was required to adopt a policy that better protects 
the historic role of non-trawl fishing communities 
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in the groundfish fishery, the plaintiffs seek relief 
the MSA does not require and this court is not em-
powered to grant.” Id. at 1094.

VIII.	Outer	Continental	Shelf	Lands	Act	
(“OCSLA”)

Native Vill. of Point Hope v. Salazar,	680	F.3d	
1123	(9th	Cir.	May	25,	2012).

In Native Village of Point Hope v. Salazar, U.S. 
Court of Appeals for the Ninth Circuit upheld the 
Bureau of Ocean Energy Management’s (“BOEM”) 
approval of Shell Offshore Inc.’s plan for explor-
atory oil drilling in the Beaufort Sea. A group of 
Alaska Natives had challenged BOEM’s approval of 
the plan as violating the OCSLA.

Under the OCSLA, Congress authorized the Sec-
retary of the Interior to lease portions of the outer 
continental shelf to qualified bidders for the pur-
pose of exploring and developing its oil and gas re-
serves. The Secretary begins this process by holding 
a lease sale to identify qualified bidders. 43 U.S.C. 
§§ 1337 & 1344(a). Before the successful bidder un-
dertakes exploration activities in the leased area, it 
must obtain the Secretary’s approval of an explora-
tion plan, id. at § 1340(c)(1), and obtain many oth-
er permits and approvals under the CWA, CAA, and 
various drilling permits. The applicable regulations 
governing submission of exploration plans require 
submission of specified information about the pro-
posed exploration plan. 30 C.F.R. §§ 550.211-228. 
The Secretary “shall approve” the exploration plan 
if it is consistent with the OCSLA, its implementing 
regulations, and the applicable lease, 43 U.S.C. § 
1340(c)(1), unless the Secretary determines that the 
proposed activity “would probably cause serious 
harm or damage to life …, to property, to any min-
eral …, to the national security or defense, or to the 
maritime, coastal, or human environment,” id. at § 
1334(a)(2)(A)(i), and that “such proposed activity 
cannot be modified to avoid such condition.” Id. 
at § 1340(c)(1); see also 30 C.F.R. § 550.233. If, after 
completing exploration activities, the leaseholder 
concludes there is potential for developing oil and 
gas reserves on the leased area, the leaseholder must 
obtain approval of a development production plan. 
43 U.S.C. § 1351(a)(1). In addition to the OCSLA re-
quirements, the CWA requires the submission of an 
oil response plan, which is “a plan for responding, 
to the maximum extent practicable, to a worst case 
discharge, and to a substantial threat of such a dis-
charge, of oil or a hazardous substance.” 33 U.S.C. 
§ 1321(j)(5)(A)(i). Offshore facilities “may not han-
dle, store, or transport oil unless” the leaseholder’s 
oil spill response plan “has been approved by the 
President” and the “facility is operating in compli-
ance with the plan.” Id. at § 1321(j)(5)(F)(i)-(ii).

In appealing BOEM’s approval of Shell’s ex-
ploration plan, the petitioners argued that the ex-
ploration plan did not contain all the information 
required by OCSLA, and its implementing regula-

tions, and that the exploration plan’s discussion of 
the oil containment system was incomplete. The 
court dismissed the first argument as moot because 
Shell revised its spill plan to include the worst case 
scenario discharge scenario information and re-
ceived BOEM approval of the revised plan, mean-
ing the revised spill plan contained the information 
the petitioners argued was lacking. Addressing the 
second argument, the court stated that “we reject 
petitioners’ argument that BOEM was arbitrary and 
capricious in approving the plan, because BOEM 
could reasonably conclude that the exploration 
plan provided an adequate description and discus-
sion of the [containment] technology. The explora-
tion plan’s seven-paragraph explanation …included 
description of the design …, proposed location …, 
and planned implementation of the technology.” 
Native Vill. of Point Hope at 1132. Petitioners raised 
other arguments, including that BOEM acted arbi-
trarily and capriciously when it approved the explo-
ration plan because it failed to reconcile evidence 
in the record that runs contrary to Shell’s estimate 
of time necessary to drill a relief well in the event 
of an oil spill. Id. at 1134. However, the court also 
rejected this argument, concluding that “BOEM’s 
conclusion that Shell provided a realistic estimate 
of the time it would take to drill a relief well is a 
technical issue that lies squarely within the agen-
cy’s scientific expertise and is therefore entitled to 
great deference.” Id. (internal quotations omitted).
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1. A more detailed analysis of this case can be found at: 
http://www.vnf.com/assets/attachments/919.pdf.

2 A more detailed analysis of this case can be found at: 

http://www.vnf.com/assets/attachments/937.pdf.

3. A more detailed analysis of this case can be found at: 

http://www.vnf.com/assets/attachments/951.pdf.
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Significant Recent Land Use  
Case Law

By Richard L. Settle, Foster Pepper PLLC

I.	Washington	Supreme	Court	
Decision

Owners	of	Landlocked	Property	
Do	Not	Have	Right	to	Condemn	

Private	Way	of	Necessity	under	RCW	8.24.010	if	
Not	Reasonably	Necessary.	Ruvalcaba v. Kwang 
Ho Baek, ___Wn.2d___,	___P.3d___(2012).

In 1965, the Ruvalcabas purchased a parcel of 
land in Seattle with access to 42nd Avenue NE. In 
1971, the Ruvalcabas sold the eastern portion of the 
parcel with access to 42nd Avenue NE (the “access 
parcel”), retaining the western portion that had no 
legal access to a public thoroughfare (the “land-
locked parcel”). When the access parcel was sold, 
the Ruvalcabas could have but did not reserve an 
easement for access to 42nd Avenue NE, apparently 
because a steep slope separated the two resulting 
parcels, making road construction impracticable 
and because the Ruvalcabas intended to obtain 
easements across other adjoining parcels to gain ac-
cess through an existing private road to NE 135th 
Street. There was evidence that they did obtain ease-
ments across two neighboring properties but the 
easements were insufficient to provide such access. 
There also was evidence that the Ruvalcabas could 
have purchased a number of neighboring parcels, 
including the access parcel, and reserved an ease-
ment on resale, during the pendency of this action.

As authorized by Wash. Const. art. I, §16, RCW 
8.24.010 authorizes a private property owner to 
condemn a “private way of necessity” (across ad-
joining property) where “it is necessary for its prop-
er use and enjoyment.”

In 2008, after learning that the landlocked par-
cel contained sufficient area for construction of a 
residence, the Ruvalcabas filed a private condemna-
tion action against the owners of parcels through 
which a private way of necessity was sought (the 
“Day Group”). The Day Group, in turn, moved for 
and was granted joinder of the present owners of 
the access parcel.

The case reached the Supreme Court with an is-
sue of first impression: whether owners who volun-
tarily landlock their property are barred as a matter 
of law from condemning a private way of necessity? 
The Court declined to adopt such a bright-line rule 
but also rejected a bright-line rule that an owner of 
landlocked property is absolutely entitled to con-
demn an access easement. The Court reasoned that 
Washington courts have construed the word “ne-
cessity,” in RCW 8.24.010, to mean “reasonable ne-
cessity” and that the Ruvalcabas had not met this 
standard. The Court held, under the undisputed 

facts, that “no reasonable finder of fact could find 
that there was reasonable necessity.” The Court 
acknowledged the public policy purpose of RCW 
8.24.010 “against making landlocked property use-
less” but concluded that this policy did not extend 
to the undisputed facts of this case where the Ruv-
alcabas landlocked their own property, made claims 
of financial impracticability, and waited over 35 
years to bring a private condemnation action.

The Court also awarded reasonable attorney 
fees to the Day Group under RCW 8.24.030, autho-
rizing the award of reasonable attorney fees and ex-
pert witness costs “to reimburse the condemnee.”

II.	 Court	of	Appeals	Decisions

Growth	Management	Act:	Critical	Areas	
Designation	and	Regulation	Yakima County 
v. Eastern Washington Growth Management 
Hearings Board,	168	Wn.	App.	680,	279	P.3d	434	
(June	14,	2012).

In 2007, Yakima County updated its critical ar-
eas ordinance, as required by the Growth Manage-
ment Act (“GMA”), after a comprehensive review of 
its existing ordinance, its performance during the 
previous decade, and the best available scientific 
studies on the functions and values of critical areas 
in the County and how they might be protected.

Futurewise, the Confederated Tribes and Bands 
of the Yakama Nation (“Yakama”), the Washington 
State Departments of Fish & Wildlife and Com-
merce, and others filed five separate petitions for 
review with the Eastern Washington Growth Man-
agement Hearings Board (“Board”). The Board 
consolidated the five petitions, and subsequently 
others intervened as petitioners and respondents, 
including the Yakima County Farm Bureau (“Farm 
Bureau”). After the County adopted amendments 
to the 2007 critical areas ordinance (“CAO”), as a 
result of settlement negotiations, the Departments 
of Fish & Wildlife and Commerce withdrew their 
petitions for review.

The Board issued its Final Decision and Order in 
April 2010, ruling that:

• The County’s decision not to designate and 
regulate Type 5 Ephemeral Streams in its CAO 
was noncompliant with GMA requirements.

• The County’s standard stream buffers for oth-
er categories of streams were noncompliant 
with GMA requirements.

• The County’s adjusted minimum buffers for 
streams and wetlands were noncompliant 
with GMA requirements.

• The County’s standard wetland buffers were 
compliant with GMA requirements.

The County and Farm Bureau filed petitions for 
judicial review of the Board’s decision. Neither Fu-
turewise nor Yakama appealed the Board’s decision 
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that the standard wetland buffers were compliant. 
Yakima County Superior Court reversed the Board’s 
three rulings that CAO provisions were noncom-
pliant with GMA requirements. Futurewise and 
Yakama appealed, and the County and Farm Bureau 
subsequently filed cross-appeals, all of which were 
consolidated for review by Division 3 of the Court 
of Appeals.

Ephemeral Streams
Ephemeral streams flow less than 30 days per 

year and are fed solely by precipitation. The Board 
ruled that the County’s failure to designate and reg-
ulate such streams violated the GMA requirement 
to protect the functions and values of critical ar-
eas, even though the Board acknowledged that they 
were minimal for ephemeral streams and the Coun-
ty provided some protection for such streams in or-
dinances other than the CAO. The Court disagreed, 
upholding the County’s decision not to designate 
and regulate ephemeral streams. Even though very 
little scientific evidence assembled by the County 
supported the County’s policy choice, the County 
sufficiently justified its departure from the predom-
inant scientific opinion. The Court noted that only 
Futurewise, and not Yakama and the State Depart-
ments of Fish & Wildlife, Commerce, and Ecology, 
challenged the County’s decision not to designate 
and regulate ephemeral streams.

Standard Stream Buffers
Faced with a paucity of relevant scientific stud-

ies, the County relied primarily on the performance 
of the standard stream buffers in the decade since 
they were adopted in 1995, as the best available sci-
ence. On the basis of the performance of the buffers 
in the 1995 CAO, the County concluded they had 
been sufficiently protective of the ecological func-
tions and values of the streams and readopted the 
same standard stream buffers in the 2007 CAO.

The Board ruled that the County had not suf-
ficiently studied the performance of the 1995 CAO 
buffers and, thus, its 2007 decision to readopt 
the standards was not supported by best avail-
able science. Moreover, the Board reasoned, since 
the County did not believe it was deviating from 
best available science, it did not explain or justify 
its deviation. The Court agreed, reversing the su-
perior court and upholding the Board’s remand of 
the standard stream buffers to the County to dem-
onstrate compliance with the best available science 
requirement, justify departure from scientific opin-
ion, or amend the CAO.

Minimum Adjusted Stream and Wetland 
Buffers

The CAO allowed the standard buffers to be ad-
justed to a minimum of 25 feet to accommodate 
the constraints of existing structures, parcel size, 
and property boundaries, in light of the project’s 
proximity to and impact on the critical area, the 

overall intensity of the proposed use, and other 
considerations.

The Board, while acknowledging that one or 
two studies in the best available science assembled 
by the County supported minimum buffers of 25 
feet, nevertheless ruled that the 25 foot minimum 
buffer, after adjustments, was not supported by 
best available science, and that the County had not 
justified departure from the prevailing scientific 
opinion. The Court agreed, reversing the superior 
court and upholding the Board’s determination of 
noncompliance and remand to the County to dem-
onstrate scientific support, provide reasoned justifi-
cation for departure from best available science, or 
amend the CAO.

Private	Residential	Docks	Proposed	by	
Developer	of	Multiple	Waterfront	Lots	
Not	Exempt	from	Shoreline	Substantial	
Development	Permit	Requirement.	Department 
of Ecology v. City of Spokane Valley,	167	Wn.	
App.	952,	275	P.3d	367	(May	3,	2012).

Coyote Rock Acres (“Coyote Rock”) is a residen-
tial subdivision on the Spokane River in the City 
of Spokane Valley containing 30 waterfront lots. 
As the developer of Coyote Rock prepared to build 
residences on lots 9 and 23, preparations also were 
made to construct a dock on each of the lots. Un-
der the City’s Shoreline Master Program, as lots cre-
ated before 1974, they were allowed to have docks. 
Moreover, the Shoreline Management Act (“SMA”) 
includes an exemption from the substantial devel-
opment permit requirement for “a dock …designed 
for pleasure craft only, for the private noncommer-
cial use of the owner, lessee, or contract purchaser 
of single and multiple family residences” having a 
value, in the case of a freshwater dock of less than 
$10,000. RCW 90.58.030(3)(e)(vii). The City issued 
letters of exemption for the two proposed docks.

The State Departments of Ecology and Fish & 
Wildlife opposed the docks, advocating only com-
munity or multiple use docks or no docks at all. 
Ecology appealed the letters of exemption for the 
two docks to superior court under the Land Use Pe-
tition Act (“LUPA”), arguing that the docks were not 
within the exemption because they were proposed 
not by the owner, lessee, or contract purchaser of 
residences on lots 9 and 23, but by a developer who 
would resell the lots and their docks to the eventual 
owners, lessees or contract purchasers.

 The trial court upheld the exemptions, reason-
ing that although the houses on lots 9 and 23 were 
to be built “on speculation” by a developer for re-
sale, the docks were clearly intended for the private 
noncommercial use of the eventual owners of resi-
dences on lots 9 and 23. Ecology appealed.

Division 3 of the Court of Appeals reversed the 
lower court, holding that the proposed docks were 
not within the substantial development permit ex-
emption, stressing that SMA exemptions are to be 
narrowly construed. Because the exemptions were 
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held to be inapplicable, the Court found it unneces-
sary to address Ecology’s secondary argument that 
the City erred by failing to impose conditions on 
the exemptions to protect against the cumulative 
effects of thirty potential private docks.

City’s	Restriction	of	Store	Owner’s	Signs	Did	
Not	Violate	Free	Speech	Rights	and	Was	Not	
Unconstitutionally	Vague.	Catsiff v. City of 
Walla Walla,	167	Wn.	App.	698,	274	P.3d	1063	
(April	12,	2012,	Reconsideration Denied, May	14,	
2012).

Robert Catsiff owns and operates the Inland Oc-
topus toy store and gift shop in downtown Walla 
Walla. The City enacted a sign ordinance as part of 
a coordinated downtown revitalization plan. The 
code’s stated purpose was “to improve the City’s 
visual quality by accommodating and promoting 
sign placement “consistent with the character and 
intent of the zoning district; proper sign mainte-
nance; elimination of visual clutter; and creative 
and innovative sign design.” The sign code restric-
tions for the downtown area prohibit wall signs 
higher than 30 feet above grade, provide that wall 
signs shall not exceed 25 percent of wall area, and 
limit sign areas to 150 square feet per street front-
age.

Catsiff painted a wall sign depicting an octo-
pus hiding behind a rainbow over the rear entrance 
of the store and an octopus hiding behind several 
buildings capped by a rainbow on the store front. 
He conceded that the front sign exceeded the City’s 
restrictions.

The City issued a notice of civil violation to 
Catsiff. At the hearing on the alleged violations, he 
stipulated factually to his violations but claimed 
the sign regulation was unconstitutional. The hear-
ing examiner ruled that Catsiff violated several or-
dinances by painting the signs without required 
permits, by failing to obtain a right-of-way permit 
before using the public sidewalk as a staging area 
for the front sign, and by the excessive height and 
area of the front sign.

Catsiff appealed to superior court seeking de-
claratory and injunctive relief for the claimed un-
constitutional regulation. The trial court rejected 
the constitutional claims.

Division 3 of the Court of Appeals affirmed, 
holding that the City’s application of the sign code 
to Catsiff’s sign was a permissible time, place and 
manner regulation of commercial speech, was not 
an invalid prior restraint, was not overbroad, and 
was not unconstitutionally vague.

Damages	Claim	Under	RCW	Ch.	64.40	Denied	
for	Alleged	Violation	of	Permitting	Time	Limits	
and	Arbitrary	and	Capricious	Requests	for	
Additional	Information.	Birnbaum v. Pierce 

County,	167	Wn.	App.	728,	274	P.3d	1070	(April	
16,	2012).

In February 2005, Wendy Birnbaum filed an 
application for a conditional use permit (“CUP”) 
to develop a recreational vehicle park and camp-
ground. About six months later, the County Hear-
ing Examiner issued a report and decision determin-
ing that the applicant had not provided sufficient 
information to make the findings required for the 
CUP. However, the decision gave the applicant the 
option to either provide the additional information 
or to consider the decision to be a final denial of the 
CUP for purposes of appeal.

Birnbaum decided to provide the additional 
information and did not appeal the decision. She 
submitted the information in December 2006, a 
hearing was scheduled for May and then June, 
2007, and for unknown reasons the hearing did not 
actually occur until two and one-half years later in 
December 2009. On March 15, 2010, over five years 
after the application was filed, the Examiner issued 
a decision approving the permit.

The final approval indicates that Birnbaum sub-
mitted another new site plan in July 2008 and sub-
sequent plan revisions in August 2009, December 
2009, and January 2010. There is nothing in the 
record linking these revisions to demands for more 
information or detailing what they contained.

Thirty days after the March 15, 2010 final deci-
sion, Birnbaum filed a complaint seeking damages 
under RCW Ch. 64.40 for (1) failure to act within 
time limits established by law and (2) repeated de-
mands for additional information that were arbi-
trary, capricious, unlawful, and in excess of legal au-
thority. The trial court dismissed the action solely 
on the basis that the ultimate approval of the CUP 
was adequate relief.

The Court of appeals affirmed the dismissal on 
other grounds, holding that the final approval of 
the permit was not necessarily adequate relief that 
would preclude the action for damages. Instead, the 
Court upheld the dismissal of the cause of action 
based on failure to act within the applicable time 
limit because it was not filed within 30 days of the 
expiration of the period even if the time limit was 
extended by all demands for additional informa-
tion. And the other cause of action based on con-
ditions, limitations, or requirements in the final 
permit decision was properly dismissed because it 
unconditionally approved the CUP. Only the de-
mands for additional information were claimed to 
be arbitrary, capricious, unlawful, or in excess of 
authority, and they were not elements of the final 
decision approving the CUP.

Birnbaum contended, under the plain language 
of RCW Ch. 64.40, that the action for failure to act 
within the120-day time limit was timely because it 
was filed within 30 days of the final decision. She 
apparently argued that requiring her to file an ac-
tion for damages within 30 days of a time limit’s 
expiration, even though she was continuing to 
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work toward an acceptable final decision, would be 
contrary to the purposes of RCW Ch. 64.40, as well. 
Moreover, the Court’s rule would be impracticable 
because of uncertainties regarding when the time 
limit had run since it was tolled while an applicant 
responds to requests for additional information.

Court	Upholds	Pollution	Control	Hearings	
Board’s	Invalidation	of	Ecology’s	Agreed	Order	
on	Clark	County’s	Alternative	Stormwater	
Management	Program.	Rosemere Neighborhood 
Ass’n v. Clark County,	___	Wn.App.	___,	
___P.3d___	(September	25,	2012).

The federal Clean Water Act prohibits the dis-
charge of pollutants into the nation’s waters except 
in compliance with permits. Federal permitting 
authority may be delegated to states that enforce 
water quality standards at least as protective as fed-
eral standards. Such permitting authority has been 
delegated to the Washington Department of Ecol-
ogy (“Ecology”). In January 2007, Ecology issued 
the National Pollution Discharge Elimination Sys-
tem Phase I Municipal Storm Water General Permit 
(“Permit”) governing large western Washington 
municipalities, including Clark County, that dis-
charge stormwater into a municipal separate sewer 
system.

The Permit required Clark County to establish 
a stormwater management program that must sat-
isfy specified conditions, including compliance 
with the “flow control” standard contained in Ecol-
ogy’s Stormwater management manual. That flow 
control standard required the local program to 
control stormwater runoff from new development 
and redevelopment so that it does not exceed the 
duration of pre-developed historical runoff from 
the site. For example, if a site was historically for-
ested land, the program’s flow control must reduce 
stormwater runoff to the same level as when the 
land was forested.

Another Permit condition at issue in this case 
required the County to prevent or reduce runoff 
from existing development that would not be sub-
ject to the flow control requirements. This condi-
tion required “structural retrofit” projects, ranging 
from construction at public expense of regional 
flow control facilities to acquisition and reforesta-
tion of land.

The Permit allows local governments to adopt a 
different “alternative” program that is functionally 
“equal or similar” to the Permit’s standards.

In January 2009, the County adopted an alter-
native stormwater management program, effective 
April 13, 2009. In March 2009, after assessing the 
County’s program, Ecology found that it did not 
provide a level of protection that was “equal or sim-
ilar” to the Permit’s standards and issued a notice 
of violation. The County and Ecology then nego-
tiated revisions of the program that were incorpo-
rated into an “Agreed Order” issued on January 6, 
2010. Ecology found that the revised program in 

the Agreed Order brought the County into compli-
ance with the Permit because it was functionally 
“equal or similar” to the Permit.

Under the Agreed Order, the County’s alterna-
tive stormwater management program required 
flow control for new development not to the “his-
torical” level but only to the “existing” level at the 
site when construction commenced. However, the 
County was required to separately mitigate the in-
crement between the historical and existing levels 
in accordance with numerous provisions in the 
Agreed Order.

The Rosemere Neighborhood Association and 
several environmental interest groups (“Rosemere”) 
appealed the Agreed Order to the Pollution Control 
Hearings Board (“Board”). The Building Industry 
Association of Clark County (“Building Associa-
tion”) intervened. In a nutshell, Rosemere argued 
that the Agreed Order did not provide protection 
equivalent to the Permit standards.

The Board ruled that the Agreed Order’s alterna-
tive program was invalid for failure to provide pro-
tection of surface waters that was “equal or similar” 
to the Ecology Stormwater Manual and the Permit 
for the following summarized reasons:

• Not based on scientific studies.

• Acreage metric for measuring County’s ob-
ligation to mitigate did not account for soil 
type and slope in calculating a development’s 
impact on the environment.

• Agreed order allowed too wide a range of lo-
cations and failed to require determination 
of commensurate environmental benefits for 
County mitigation projects.

• Agreed Order did not require flow control for 
development applications submitted between 
deadline for County compliance with Permit 
(August 16, 2008) and the Agreed Order’s ef-
fective date (April 13, 2009).

• Agreed Order did not require County to in-
crease its efforts to comply with new flow 
control conditions.

• Agreed Order allowed the County to reduce 
its efforts on other Permit conditions “which 
could lead to less overall environmental pro-
tection.”

• Agreed Order failed to require the use of low 
impact development methods, such as pervi-
ous surfaces.

The County and Building Association appealed 
the Board’s decision. The Court of Appeals affirmed 
the Board, holding that:

• The Board did not exceed its authority by 
considering deficiencies in low impact devel-
opment and structural retrofit requirements 
in the Agreed Order and its failure to apply 
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flow control to development that vested after 
the effective date of the Permit but before the 
effective date of the Agreed Order. These con-
siderations were deemed relevant to whether 
the Agreed Order was “equal or similar” to the 
Permit.

• The Board did not compel the County to vio-
late the vested rights of developers because 
the County and Ecology would have discre-
tion to cure the deficiencies of the Agreed 
Order in many ways other than by denying 
vested rights, such as by increased County-
sponsored mitigation. Because the record 
was insufficient for the Court to determine 
whether the County ultimately would en-
act an ordinance that might violate vesting 
requirements, and the Permit itself does not 
have the force of law in the County, the Court 
declined to address the vesting issue further.

• The Board accorded sufficient deference to 
Ecology’s expert opinions regarding whether 
the Agreed Order provided protection that 
was “equal or similar” to the Permit.

• The Board’s findings were supported by sub-
stantial evidence and the Board’s decision was 
not arbitrary and capricious.

• Claims of federal and state Constitutional 
takings and disproportionate in-kind fees in 
violation of RCW 82.02.020 were untimely 
because (1) they were not included in appeals 
to the Board within 30 days of the Agreed Or-
der’s issuance and (2) they would not be ripe 
for adjudication until the County and Ecol-
ogy decide how to cure the deficiencies of the 
Agreed Order.

	LUPA’s	21-Day	Limitation	Period	Runs	from	
Planning	Commission’s	Affirming	of	Planner’s	
Interpretation	of	Code,	Not	Earlier	Issuance	of	
Building	Permit.	Ferguson v. City of Dayton, 						168	
Wn.App.	591,	277	P.3d	705	(June	5,	2012).

The City of Dayton issued a building permit 
to Thomas Goddard for a 36-foot by 30-foot pole 
building that was restricted to 10 feet in height. 
The proposed structure was to be located five feet 
from the property line between Goddard and his 
neighbor, Laurie Ferguson. Subsequently, the City 
changed its interpretation of the height restriction. 
The planner advised Mr. Goddard that the building 
height would be measured from the finished grade 
to the wall plate line, the top of the wall where the 
roof system attaches, and not to the highest point 
of the structure.

A few weeks later at a City Council meeting, Ms. 
Ferguson questioned the interpretation and asked 
that it be reviewed. The Mayor referred the matter 
to the City’s planning committee. Two weeks later, 
at a City Council meeting, the Mayor announced 
that the Mayor, the planning committee, and the 

staff had met and determined that the City’s inter-
pretation of the height restriction was correct.

Ms. Ferguson filed a LUPA petition which the 
City moved to dismiss because Ms. Ferguson had 
not exhausted her administrative remedies by ap-
pealing to the Board of Adjustment. The City sub-
sequently realized that there was no Board of Ad-
justment and that the available appeal was to the 
Planning Commission, a different body than the 
planning committee. The appeal was remanded to 
the Planning Commission which, after hearing, af-
firmed the planner’s interpretation.

Ms. Ferguson then filed a second LUPA petition, 
and the City moved to dismiss for untimeliness un-
der the 21-day limitation period, arguing that the 
building permit issuance was the final land use de-
cision. The trial court agreed and dismissed the ac-
tion.

Division 3 of the Court of Appeals reversed, 
holding that there was no final land use decision 
until the available administrative remedy had been 
exhausted by issuance of the Planning Commission 
decision.
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Recent Decisions from the  
Pollution Control Hearings Board 
and Shorelines Hearings Board

By Kathleen Mix, Chair, Pollution 
Control Hearings Board and Shoreline 
Hearings Board

Coalition for a Sustainable 520 
v. City of Seattle and WSDOT,	

SHB	Case	No.	12-002c,	(Order	on	Summary	
Judgment,	June	20,	2012).

The Coalition for a Sustainable 520 filed appeals 
with the Shorelines Hearings Board challenging 
various shoreline permits issued by the City of Se-
attle and the Department of Ecology (“Ecology”) for 
aspects of the State Route (“SR”) 520 floating bridge 
replacement project. After an initial pre-hearing 
conference the Petitioners narrowed their case to 
two questions. The first issue before the Board was 
whether the City violated the Shoreline Manage-
ment Act (“SMA”) by waiving certain shoreline de-
velopment regulations, on the basis that the bridge 
was an “essential public facility” under the Growth 
Management Act (“GMA”). The second issue was 
whether Ecology had the authority to issue a vari-
ance for aspects of the project that did not comply 
with shoreline development standards when the 
City had failed to issue the variance itself.

The Board relied on undisputed facts to resolve 
the matter on summary judgment. The City and 
Washington Department of Transportation (“WS-
DOT”) had reviewed the City’s Shoreline Master 
Program (“SMP”) to determine whether any of the 
regulations would preclude the SR 520 project. The 
City and WSDOT concluded that development 
regulations that limited the height of structures 
in the shoreline and those related to how much of 
the submerged right-of-way could be occupied, and 
with what type of structure (floating only), were in-
consistent with the design of the bridge. WSDOT 
did not apply for a variance from the City under the 
SMP to seek relief from these restrictions. Rather, 
the City and WSDOT determined that those por-
tions of the municipal code that address siting of 
Essential Public Facilities (“EPF”) under the GMA 
would form the basis for the City “waiving” shore-
line development regulations that conflicted with 
the project design.

In January 2012, the City filed various permits 
with Ecology, including the EPF “waivers” from 
shoreline development standards that the project 
could not meet. Ecology concluded that the City 
erred procedurally in not applying the variance cri-
teria of WAC 173-27-170. Rather than remand the 
permits to the City, given the time constraints of 
the project, Ecology proceeded to apply the vari-
ance criteria and issued a variance for the project.

The Board affirmed Ecology’s issuance of a vari-
ance for the project on several grounds, granting 
summary judgment to Ecology. First, the Board 
recognized that Ecology does not have authority 
to issue shoreline variances, independent of a local 
government action. However, the Board concluded 
that Ecology respected the primary role of a local 
government in administration of the permit sys-
tem under the SMA, as it is required to do. (Citing, 
Twin Bridges Marine Park v. Department of Ecology, 
162 Wn.2d 825, 175 P.3d 1050 (2008)). The Board 
found that Ecology did not act independently of 
the local government, but rather in response to the 
City’s analysis that aspects of the project could not 
comply with shoreline development regulations.

The Board also agreed with Ecology that the 
City could not rely on the EPF “waiver” process to 
exempt project components from shoreline regu-
lations. The Board opined that the City and WS-
DOT erred in pursuing a permitting strategy that 
failed to harmonize the requirements of the GMA 
and SMA, and failed to maintain the integrity of 
the SMA. The Board stated that the “essential public 
facilities” provision of the GMA does not eliminate 
the need for a local jurisdiction to assess a project 
under the complementary regulatory framework 
of the SMA, and the GMA does not foreclose the 
same. The SMA specifically offers a method to give 
relief from development standards that project pro-
ponents cannot meet, or, where compliance would 
thwart the policies of the SMA, through a variance 
procedure. In issuing a variance, the Board conclud-
ed that Ecology carried out its statutory responsibil-
ity to ensure compliance with the policy and provi-
sions of the SMA. RCW 90.58.050 (Ecology charged 
with “insuring compliance with the policy and pro-
visions of this chapter”).

Finally, the Board also concluded that the Pe-
titioner, which had been actively engaged in com-
ment and review of this project, was not harmed by 
Ecology’s issuance of a variance. The Board recog-
nized that the City effectively reviewed the criteria 
that would be relevant to a decision on a variance, 
and that any error in the City’s approach had been 
cured by further review by Ecology and the Board. 
With the granting of summary judgment to Ecol-
ogy, the case was dismissed.

Microsoft-Yes, Toxic Air Pollution No (MYTAPN) 
v. State of Washington, Department of Ecology 
and Microsoft Corporation Columbia Data 
Center,	PCHB	No.	10-162,	(Findings	of	Fact,	
Conclusions	of	Law	and	Order,	July	25,	2012).

This case involved a citizen-group challenge to 
a Notice of Construction approved by Ecology al-
lowing Microsoft to expand a data center in Quincy, 
Washington. The expansion involved adding 13 ad-
ditional diesel generators to provide back-up power 
in case of power outages. Microsoft’s expansion is 
one of several major data center expansions in the 
Quincy area. Other expansions include Yahoo!, Sa-
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bey Integrate Quincy, LLC, and Dell, and MYTAPN 
has filed related appeals with the Pollution Control 
Hearings Board (“PCHB” or “Board”) related to each 
one.

The appellant’s case arises out of the fact that 
the diesel generators emit a toxic air pollutant, die-
sel particulate material (“DPM”). The Board resolved 
the majority of issues in this appeal on summary 
judgment. The case then proceeded to a two-day 
hearing on the two remaining issues: (1) whether 
the emissions estimates Microsoft used to support 
the health risk analysis, and its analysis of compli-
ance with emissions standards, was so flawed as 
to warrant invalidating the 2010 Approval Order; 
and (2) whether Ecology’s decision to reject diesel 
oxidation catalysts (“DOC”) and diesel particulate 
filters (“DPF”) in favor of operational limits and en-
gine specifications satisfied the Best Available Con-
trol Technology (“BACT”) requirements of WAC 
173-400-113 and WAC 173-460-060.

On the emissions estimates, the Board heard 
testimony and made findings regarding the mod-
eled emissions that were used by Microsoft at the 
time they applied for the Notice of Construction to 
add the additional diesel engines. Because the mod-
eling showed that the ambient source impact levels 
for DPM would be exceeded, Microsoft prepared a 
tier two health impact analysis. The health impact 
analysis revealed that the excess cancer risk from 
DPM associated with Microsoft’s expansion project 
would be 2.4 per million, however, the cumula-
tive risk for the maximally exposed residence near 
the Microsoft data center would exceed one in one 
hundred thousand (10 per million). Therefore, Ecol-
ogy conducted a third tier, risk management review 
which took a community wide approach review of 
DPM in the Quincy area, the first time Ecology had 
conducted such a health risk review. Based on this 
third tier risk review, Ecology concluded that the 
amount of risk from the existing data centers and 
the rail and truck traffic in Quincy was within ac-
ceptable levels (below 10 in a million cancer risk).

The Board concluded that the appellants failed 
to show that this conclusion was based on incorrect 
air emissions modeling. The Board did conclude, 
however, that the modeling process contained sig-
nificant uncertainties. To address these uncertain-
ties, at the completion of the hearing and during 
preparation of Findings and Conclusions, Microsoft 
offered to submit a protocol for a health risk assess-
ment that analyzes the public health risk to Quincy 
residents from DPM emissions in the Quincy area, 
including emissions from data center engines, 
highways, locomotives and other source categories, 
by July 2017. The Board included the performance 
of the additional health risk assessment as a condi-
tion of the 2010 Approval Order.

The Board also heard testimony and made find-
ings regarding additional emissions testing Micro-
soft conducted on two diesel engines, one at its 
Tukwila facility and one at Quincy, to measure ac-

tual emissions. The results of these tests confirmed 
that the cancer risks related to DPM from the pro-
posed expansion (not including background levels) 
met the 10-in-a-million standard.

The second issue was whether Ecology’s deci-
sion to not require additional technology controls, 
specifically the use of either DOCs or DPFs, satisfied 
the requirement that the project use BACT. Micro-
soft provided the Board data that established a cost 
effectiveness rate for each device based upon the 
cost of the device compared to the amount of pol-
lutant removed. Microsoft also introduced evidence 
of the cost effectiveness rate utilizing the data from 
recent emissions testing conducted in Tukwila and 
Quincy. Using either the modeling data or the ac-
tual emissions data, the cost effectiveness rates for 
both devices far exceeded the level Ecology consid-
ers reasonable in determining BACT. Based on this 
evidence, the Board concluded that Ecology was 
correct in determining that BACT did not require 
the use of either DOCs or DPFs.

The Board’s final order affirmed the Notice of 
Construction, with the addition of the clarifying 
condition, and the requirement offered by Micro-
soft that additional health risk assessment be per-
formed in 2017. MYTAPN has appealed the decision 
to Thurston County Superior Court.

Concerned Neighbors of Lake Samish v. State of 
Washington, Department of Ecology, Mercedes 
Holdings, Inc. and Derek Stebner,	PCHB	Case	No.	
11-126c,	(Findings	of	Fact,	Conclusions	of	Law	
and	Final	Order,	July	24,	2012).

Concerned Neighbors of Lake Samish (“CNLS”) 
appealed Ecology’s decisions to grant Mercedes 
Holding Inc. (Mercedes) extensions of time to de-
velop three surface water right permits. The per-
mits were issued between October 1991 and April 
1993 and authorized a diversion of water from Lake 
Samish to provide domestic water to a proposed 
residential development along Lake Samish in 
Whatcom County. Lake Samish provides domestic 
water supply to many existing residences and is the 
headwaters for Friday Creek which provides a flow 
of water for fish species listed under the Endangered 
Species Act. The permits were conditioned with a 
schedule that included specific dates for the begin-
ning of construction, the end of construction, and 
the date to apply the water to use. The permits were 
also conditioned to require an augmentation plan 
to insure a minimum flow in Friday Creek. Since 
the permits were issued, Mercedes’ predecessor and 
Mercedes filed with Ecology requests to extend the 
dates for the development of the permits. Prior to 
Ecology’s approval of Mercedes request for the ex-
tension that was the subject of the appeal, Ecology 
had approved the extension of the development 
schedule four times for two of the permits and six 
times for the third permit.

The Board concluded that under Washington 
law, water permits are to be developed with reason-
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able diligence, which is reflected in the develop-
ment schedule that Ecology’s places on the permit. 
Unless Ecology approves a request to extend the de-
velopment schedule, failing to meet that schedule 
results in a cancellation of the permit. An extension 
may be granted for good cause, having due regard 
for the good faith of the permit holder and the pub-
lic interests affected.

The Board found that CNLS had met its burden 
to show that there was not good cause to extend 
the permits. Based on the factual evidence present-
ed at hearing, the Board found that Mercedes failed 
to develop the permits with reasonable diligence, 
and therefore there was not good cause to extend 
the development schedules for the permits. Fur-
ther, the Board found that in applying the facts to 
the policies and purpose behind the requirement 
to diligent development of permits, extending the 
development schedule would be contrary to the 
public interest.

The Board reversed Ecology’s approvals and or-
dered the permits to be cancelled. The case has been 
appealed to Thurston County Superior Court.

Puget Soundkeeper Alliance v. State of 
Washington, Department of Ecology, SSA 
Terminals LLC dba Stevedoring Terminals LLC 
dba Stevedoring Services of America,	PCHB	Case	
No.	11-144,	(Order	on	Summary	Judgment,	July	
16,	2012).

Puget Soundkeeper Alliance (“PSA”) appealed 
an Administrative Order issued by Ecology to SSA 
Terminals under the terms of the 2010 Industrial 
Stormwater General Permit (“ISGP”). PSA asserted 
the Order was invalid because it waived corrective 
action requirements of the permit and gave SSA an 
indeterminate delay in compliance. This is one of 
several appeals before the Board related to the cor-
rective action requirements of the 2010 ISGP, and 
amendments Ecology has made to the ISGP in 2012.

The facts before the Board were undisputed. SSA 
Terminals, which operates a very large marine cargo 
facility on Harbor Island, Seattle, exceeded the 2010 
ISGP’s copper, zinc, and turbidity benchmarks, trig-
gering a Level 2 corrective action for copper and 
turbidity, and a Level 3 corrective action for zinc. 
The ISGP required SSA to implement corrective ac-
tions, unless it requested and was granted a permit 
modification by Ecology, by way of an extension 
of time or waiver of the permit’s requirements. SSA 
had also triggered a Level 3 response under an ear-
lier version of the ISGP, but had not sought a waiver 
of the requirement for corrective action, nor taken 
any action to respond to the failure to meet the 
benchmarks. In response to the 2010 sampling, SSA 
sought a “Level 2/Level 3 deadline extension,” but 
did not seek a waiver of the permit’s requirements. 
Ecology responded by issuing the Administrative 
Order, which purported to grant a “time exten-
sion and waiver,” gave SSA until September 2014 to 
implement structural source control BMPs, and al-

lowed SSA to determine if further Level 3 corrective 
actions would be necessary at a later date.

In response to PSA’s Motion for Summary Judg-
ment, Ecology conceded the Order failed to accom-
plish what the agency intended in several key re-
spects and needed amendment. The Board granted 
summary judgment to PSA, first holding that the 
Order erroneously granted a waiver of Level 2 and 
Level 3 corrective action requirements, where SSA 
had not requested a waiver nor provided any tech-
nical basis for the same. The Board found the public 
notice provided was also deficient, as it did not refer-
ence the Level 3 waiver that appeared to be granted 
by the Order. The Board found that the Order failed 
to provide a method for assessing whether Level 3 
treatment BMPs would be required, leaving SSA the 
discretion to determine whether or not to do so. The 
Board found the deadlines in the order were con-
fusing and gave unreasonably extended time lines 
for compliance with the ISGP. The Board’s remand 
directed Ecology to modify the Order to include a 
more reasonable, staged schedule for implementa-
tion of Level 2 responses, and, if Level 3 treatment 
BMPs were still necessary, a reasonable time frame 
for implementation of that corrective action.

Finally, the Board held that Ecology has the dis-
cretion to interpret the terms of the 2010 ISGP to 
require response only to violations or benchmark 
exceedances under the current version of the per-
mit, and not earlier versions. However, the Board 
noted that the permittee’s history of exceeding 
benchmarks under the prior iteration of the permit 
was relevant to the Board’s determination of the va-
lidity of a current order modifying permit require-
ments and timelines for compliance. The Adminis-
trative Order was remanded to Ecology for further 
action consistent with the Board’s opinion.

Squalicum Valley Community Association v. 
State of Washington, Department of Ecology, CLN 
LLC, Gordon & Carol Iverson, and Christopher & 
Nancy Secrist,	PCHB	No.	11-164c,	(Findings	of	
Fact,	Conclusions	of	Law,	and	Order,	August	14,	
2012).

This case involved two appeals of a decision to 
issue coverage under the Construction Stormwater 
General Permit to CLN, LLC for stormwater dis-
charges during construction of a road to access 26 
existing 20-acre lots. The Appellants, City of Bell-
ingham and Squalicum Valley Community Associa-
tion, were primarily concerned with potential wa-
ter quality impacts to Lake Whatcom, a water body 
listed as impaired under Sec. 303(d) of the Clean 
Water Act, and with a pending Total Maximum Dai-
ly Load (TMDL), not yet approved by EPA.

On summary judgment, the Board concluded 
the review of the State Environmental Policy Act 
(“SEPA”) threshold determination, which was is-
sued by the County along with the County grading 
permit, should be reviewed along with the grading 
permit in Skagit County Superior Court. The Board 



December 2012 27 Environmental & Land Use Law

also concluded that Ecology correctly relied on the 
County’s SEPA threshold determination under WAC 
197-11-600(3) and was not required to duplicate 
the County SEPA process. Further, the Board con-
cluded, based on the plain language of WAC 197-
11-390, that Ecology was not required to wait to 
issue a decision on the permit coverage application 
until the completion of all judicial review of the 
County’s SEPA determination. On the other issues 
in the case pertaining to impacts to water quality, 
however, the Board concluded there were contested 
issues of fact, and held these issues over to hearing.

The Board conducted a two-day evidentiary 
hearing on May 24 and 25, 2012. The Squalicum 
Valley Community Association did not participate 
in the hearing. The Board heard testimony from 
several expert witnesses regarding CLN’s plans for 
controlling potential stormwater discharges during 
the construction of the road. The Board concluded 
that the Construction Stormwater General Permit 
limits discharges into a 303(d) listed water body to 
a turbidity of 25 NTUs or less. The Board went on to 
conclude that discharges from this site, if any even 
occurred, were very unlikely to exceed this stan-
dard. The Board based this conclusion on the com-
bination of the conditions on the permit restricting 
construction activities to the dry season, the use of 
BMPs, and resort to dispersion through the avail-
able forested acres on the site, if necessary. There-
fore, the Board concluded that Ecology’s decision to 
issue coverage under the Construction Stormwater 
General Permit was appropriate and the Board af-
firmed Ecology’s decision.

City of Bellingham v. DNR, CLN LLC, Gordon & 
Carol Iverson, and Christopher & Nancy Secrist,	
PCHB	No.	11-125c,(Order	Granting	Summary	
Judgment	to	Respondents,	April	9,	2012).

The City of Bellingham (“City”) and Squalicum 
Valley Community Association (“SVCA”) filed sep-
arate appeals with the Board challenging the De-
partment of Natural Resources (DNR) approval of a 
Forest Practices Application 2811909 (“FPA”). The 
Applicants on the FPA were planning to construct 
an access road for 26 existing 20-acre residential 
properties. The properties were to be developed 
with single-family residences. The road was to be 
located on forest land 1.5 miles north of the north 
shore of Lake Whatcom. The Appellants challenged 
the permitting decision on the basis of SEPA, water 
quality issues, and impacts to wildlife.

Prior to DNR’s approval of the FPA, the Coun-
ty conducted SEPA for the approval of another 
required permit, the County Land Disturbance 
Permit. The same Appellants had appealed the 
County’s SEPA determination through the County 
administrative process and then to Superior Court. 
Because the FPA was for a road for a development 
it was classified as a Class IV General and subject 
to SEPA. DNR reviewed county’s SEPA determina-
tion and used its SEPA determination. The Board 

concluded that it has jurisdiction to review DNR’s 
compliance with its obligations under SEPA. How-
ever, because the proposal was unchanged from the 
proposal considered by the County’s SEPA process, 
and there was no new information indicating the 
proposal had significant environmental impacts, 
the Board affirmed DNR’s use of the County’s SEPA 
determination.

The Board also concluded that the appellants 
had not brought forward evidence showing a con-
tested issue of fact existed regarding the proposed 
road building’s impact on wildlife or water quality. 
The Board further ruled that issue of availability 
of potable water for development was beyond the 
scope of DNR’s review under the Forest Practices 
Act.

The Board granted summary judgment to the 
respondents, and dismissed the entire appeal.

Juniper Beach Water District v. WDFW, WSDOT, 
Alan Soicher and Kevin Stuber,	PCHB	No.	11-
176c,	(Order	Granting	Summary	Judgment,	May	
16,	2012).

The five appellants in this consolidated appeal 
challenged Washington State Department of Fish & 
Wildlife’s (“WDFW”) issuance of a Hydraulic Proj-
ect Approval (“HPA-3”) to WSDOT. The HPA was for 
a proposal to armor the north slope of State Route 
532, just east of Camano Island, and conduct asso-
ciated activities. WDFW had already issued a prior 
HPA (“HPA-2”) for this project which was identical 
in every respect. HPA-2 expired before the project 
was completed, and therefore WDFW extended it 
by issuing HPA-3. Three of the five appellants had 
previously appealed HPA-2 to the PCHB, where the 
Board ruled in favor of WDFW and WSDOT and 
dismissed the appeals.

WDFW and WSDOT moved to dismiss the ap-
peals on the basis of res judicata, collateral estoppel, 
and time bar. The Board concluded that the three 
appellants that had participated in the prior case 
were precluded from bringing their appeals both 
on the basis of res judicata and collateral estoppel. 
With regard to the two new appellants, the Board 
concluded that they were barred from challenging 
HPA-3 because the scope of the issues that can be 
raised in an appeal of a reissued permit are limited 
to those that pertain to new elements of the reis-
sued permit. Here, since HPA 3 was identical to HPA 
2, there were no issues that were open to appeal. On 
this basis, the Board granted summary judgment to 
WDFW and WSDOT, and dismissed the consolidat-
ed appeals

Coalition	to	Protect	Puget	Sound	Habitat	
and	Case	Inlet	Shoreline	Association	v.	Pierce	
County	and	Long	Branch	Shellfish	LLC	and	
State	of	Washington,	Department	of	Ecology,	
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SHB	Case	No.	11-019,	(Findings	of	Fact,	
Conclusions	of	Law,	and	Order,	July	13,	2012).

Petitioners challenged Pierce County’s issu-
ance of a shoreline substantial development permit 
(“SDP”) and a mitigated determination of non-sig-
nificance (“MDNS”) under SEPA for the operation 
of a geoduck farm by Longbranch Shellfish. The 
Board concluded that the County appropriately is-
sued the SDP and MDNS, as the Petitioners failed to 
demonstrate that any of the potential impacts from 
the geoduck farm were “probable significant ad-
verse impacts.” The Board rejected Petitioner’s con-
tention that further scientific study was needed to 
assess the risks from the operation of the geoduck 
farm, concluding that the County had engaged in 
an extensive review of the potential impacts from 
the farm. The Board held that under SEPA it is un-
necessary to conduct a cumulative impact analysis 
of speculative future actions. The Board also con-
cluded that Petitioners failed to meet their burden 
to show the SDP was inconsistent with the SMA or 
the Pierce County SMP, noting that there was no 
evidence of adverse impacts to fragile areas of the 
shoreline or native species, nor of water quality vio-
lations. The Board added some additional condi-
tions, primarily to make the Growers’ Code of Prac-
tice mandatory rather than optional. One member 
dissented on the basis that he believed the Petition-
ers did meet their burden of showing significant ad-
verse impacts in violation of SEPA, and that the SDP 
was inconsistent with the County Shoreline Master 
Program.

Pacific Builders Development, Inc. v. Chelan 
County, Chelan County Department of 
Community Development and Chelan County 
Hearing Examiner,	SHB	No.	11-022c,	(Order	
Granting	Summary	Judgment	and	Remanding	
to	Chelan	County,	August	31,	2012).

This case involved the appeal by Pacific Builders 
Development (“Pacific”) of the denial of a shore-
line substantial development permit (“SDP”) for 
the construction of a two-story, mixed-use, com-
mercial building in Manson, Washington. The basis 
for Chelan County’s denial was that the planned 
upper level residential use exceeded the allowed up-
per floor residential densities in the Chelan County 
Comprehensive Plan, and therefore was inconsis-
tent with the Chelan County Shoreline Master Pro-
gram (“CCSMP”).

The Board concluded that it lacked jurisdiction 
to determine compliance with the County’s Com-
prehensive Plan (Plan) unless the County had in-
corporated the Plan into their SMP and had sent a 
copy of the Plan to Ecology to review. To determine 
whether the County has incorporated the Plan into 
the CCSMP, the Board looked to the language of 
the CCSMP, and found no language that evidenced 
an intent to incorporate the Plan into the CCSMP. 
Even more telling, the Plan had not been sent to 
Ecology for review. Therefore, based on the Board’s 

clear precedent that both language evidencing an 
intent to incorporate and review by Ecology are 
necessary before the Board has jurisdiction over 
compliance with a provision of a Comprehensive 
Plan, the Board concluded that it could not review 
the SSDP’s compliance with the density require-
ments of the Plan. Because this was the only basis 
for the County’s denial, the Board remanded the 
application back to the County for further review 
and consideration consistent with this decision.

Dev R. Manhas v. City of Mercer Island, David 
Humphrey, and Seaborn Pile Driving Company,	
SHB	No.	11-027,	(Order	Granting	Summary	
Judgment	to	Respondents,	June	20,	2012).

The City of Mercer Island granted a shoreline 
substantial development permit (“SDP”) to David 
Humphrey, allowing him to extend the length of 
his dock on Lake Washington. The proposed exten-
sion was 50 feet in length, supported by six steel 
pilings, and included a 45 foot finger pier supported 
by three steel pilings. The overall final length of the 
dock was planned to be 140 feet. A neighbor ap-
pealed the approval to the Board, contending that 
because the dock was a non-conforming structure 
it could not be expanded. The neighbor also con-
tended that the proposed dock was excessively large 
even though it was consistent with the City Shore-
line Master Program for length.

The Humphrey dock has existed in its current 
configuration since before there was a width restric-
tion on docks in the City of Mercer code. There-
fore, while the width of the dock exceeds the cur-
rent code, it is a lawful non-conformance. Because 
the extension of the dock affects only the length 
of the dock and is unrelated to the non-conform-
ing aspect of the dock, the Board concluded that 
the extension did not constitute the expansion 
of a non-conforming use. Further, the Board con-
cluded that the proposed dock was consistent with 
the City’s Shoreline Master Program’s specific provi-
sions regarding length because of the shallow depth 
of the water in the area. Further, the length of the 
dock was not inconsistent with either the policies 
of the City’s Shoreline Master Program or the state-
wide Shoreline Master Program. The Mercer Island 
shoreline is an intensely developed urban environ-
ment with docks on almost every residential water-
front property. The Appellants did not argue that 
the extension of the dock would create a hazard to 
navigation, impact aquatic life, or otherwise impact 
shoreline functions. Therefore, the Board affirmed 
the City’s decision granting the SDP, and dismissed 
the appeal.

Painted Summer Hills, LLC v. State of 
Washington, Department of Ecology,	PCHB	No.	
09-006	(Order	Granting	Relief	from	Judgment	
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Under	CR	60	and	Vacating	Prior	Decisions,	June	
19,	2012).

In October 2011, in a split decision, the PCHB 
granted summary judgment to Painted Summer 
Hills allowing a change in the manner of use un-
der a water right permit, to increase the number of 
community domestic supply connections from 12 
to 19 homes. A subsequent Petition for Reconsid-
eration, reviewed by only two Board members due 
to the departure of the third, resulted in a further 
split decision on requested clarifications in the ma-
jority opinion. An appeal to the Court of Appeals 
followed, and then a settlement of the case. Because 
the Court of Appeals did not remand the matter to 
the Board with direction to vacate the summary 
judgment decision and order on reconsideration as 
requested by the parties, the parties filed a CR 60 
motion seeking relief from the Board’s prior judg-
ment or order.

The Board concluded that CR 60(b) (6) and (11) 
justified the Board vacating its prior orders, as there 
was an inconsistency in the majority opinion, no 
clear majority opinion to provide guidance on an 
important issue of water law, and the parties had 
stipulated to a settlement and vacation of the or-
ders. The Board noted that it would only sparingly 
and with great caution exercise its discretion under 
CR 60 to vacate orders. Accordingly, the Board va-
cated its decision in Painted Summer Hills.

Kathleen Mix serves as the Director of the Environmen-
tal and Land Use Hearings Office, and is a Governor-ap-
pointed Member of the Pollution Control and Shorelines 
Hearings Boards. She previously served as Chief Deputy 
Attorney General from 1993 through 2005. Prior to that 
time she served as an Assistant Attorney General rep-
resenting various state agencies, including the Depart-
ment of Ecology.

Recent Decisions from the Growth 
Management Hearings Board

By Ed McGuire, Esq., E.G. McGuire & 
Associates

This update does not provide a com-
prehensive summary of all decisions 
issued by the Growth Management 
Hearings Board (“Board”). Rather, it 

describes those decisions, or portions of decisions 
that contain issues of particular interest or new 
interpretations of the Growth Management Act 
(“GMA”) (chapter 36.70A RCW) or implement-
ing guidelines promulgated by the Department of 
Commerce (“Commerce”). All decisions published 
by the Board can be found at http://www.gmhb.
wa.gov/. This update covers selected decisions is-
sued and published between March 1, 2012 and 

October 1, 2012. Effective July 1, 2010, the Eastern, 
Western and Central Puget Sound Boards were con-
solidated into a single statewide Board; however, 
cases are still heard by a three-member regional 
panel.

Critical Area Issues

Swinomish Indian Tribal Community v. Skagit 
County,	WWGMHB	02-2-0013,	Order	Finding	
Compliance,	(March	22,	2012).

The controversy in this decade old case involved 
the conflicting mandates of RCW 36.70A.060 to 
adopt development regulations to conserve agricul-
tural resource lands and also protect critical areas. 
This case led to legislation in 2007 to preclude ju-
risdictions from amending their critical areas reg-
ulations as applied to agricultural activities until 
the William Ruckelshaus Center completed an ex-
amination of the conflicting mandates and offered 
recommendations. In 2011, the Center’s report, 
with recommendations, was issued and ESHB 1886 
was adopted during the 2011 session. See RCW 
36.70A.700-760. RCW 36.70A.710 offers an alterna-
tive method of protecting critical areas in agricul-
tural areas. The program is known as the Voluntary 
Stewardship Program (“VSP”). Skagit County adopt-
ed legislation opting into the VSP; it thus sought a 
finding of compliance from the Board – which the 
Board issued.

Citizens for Good Governance v. Walla Walla 
County,	EWGMHB	09-1-0013,	Compliance	
Order,	(April	5,	2012).

In 2010, the Board found that Walla Walla 
County had failed to protect its critical aquifer re-
charge areas, and remanded to the County to ad-
dress nine noncompliance issues. In this Order the 
Board found compliance on six of the issues, but 
remanded again for the County to address three ar-
eas of continuing noncompliance.

Walla Walla’s primary aquifer is identified as 
the Shallow Gravel Aquifer (“SGA”) and underlies 
approximately 80,000 acres, 2000 of which under-
lies an airport. The area underlying the airport was 
excluded from designation. The Board found that 
in excluding the airport area from designation, the 
County had not considered the horizontal perme-
ability of the soils in determining whether the SGA 
was vulnerable to contamination in that area. Ad-
ditionally, the Board held that the designation of 
the aquifer was based on determinations of the vul-
nerability of the recharge area overlying the aqui-
fer, not the vulnerability to contamination of the 
aquifer itself. Finally, the Board remanded for the 
County to consider in its analysis what effect pre-
existing uses may pose as contamination threats to 
the aquifer.

http://www.gmhb.wa.gov/
http://www.gmhb.wa.gov/
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Natural Resource Land Issues

Friends of Pierce County, et al., v. Pierce County	
–	City	of	Sumner,	Orton	Farms,	Forterra	NW	
–	Interveners;	Washington	Sustainable	Food	
and	Farming	Network,	et	al.,	Amicus	(“Orton 
Junction”),	CPSGMHB	12-3-0002c,	Final	
Decision	and	Order,	(July	9,	2012).

During its annual review process, Pierce Coun-
ty amended its Plan to de-designate 182 acres of 
prime farmland that was designated as Agricul-
tural Resource Land (“ARL”) and Rural Farm (“RF”) 
and include these lands in an Urban Growth Area 
(“UGA”) for the City of Sumner. (Note: The UGA 
issue is discussed below under Urban Area Issues.) 
The area in question falls within the Alderton-Mc-
Millan Community Plan area. Petitioners imme-
diately appealed. Interestingly, the County relied 
upon Interveners to defend the action.

The Board outlined its holdings from three pri-
or ARL cases in Pierce County as context for its dis-
cussion in this matter. However, a unique feature in 
this case, was the County’s reliance upon a “Seven 
Principles Agreement” negotiated by Forterra NW 
with the City of Sumner and the principle land 
owner. The development of the Agreement facilitat-
ed passage of the amendment by the County. In es-
sence, the Agreement commits the City of Sumner 
not to seek further expansion of its UGA into ARL 
lands in the future, and requires the property owner 
to fund or finance the acquisition of development 
rights or conservation easements on 500 acres of 
agricultural land in Pierce County. It was argued 
that such an approach would be more effective in 
preserving agricultural land than mere ARL zoning. 
It was also argued that this procedure would create 
a “green wall” to protect against any further south-
ward encroachment of the Sumner UGA onto agri-
cultural lands in the Puyallup Valley. With this new 
feature in mind, the Board proceeded to address the 
de-designation issue.

The Board noted that the County’s process 
for designating and de-designating agricultural re-
source lands of long term commercial significance, 
i.e., ARLs, included the relevant criteria and defini-
tions set forth in the GMA (RCW 36.70A.030(2) & 
(10)), the Department of Commerce’s Minimum 
Guidelines or Washington Administrative Code 
(“WAC”) factors, primarily WAC 365-195-050, and 
the components for designation articulated in Lewis 
County v. WWGMHB, 157 Wn.2d 488, 139 P.3d 1096 
(2006). In addition, the County had refined and de-
fined some factors in its Plan pertaining to produc-
tivity yields, parcel size, portion of parcel affected, 
proximity to nearby uses and UGAs. The County’s 
de-designation process involves evaluation of the 
same criteria used for designation. However, to de-
designate ARLs into a UGA requires authorization 
through a Community Plan. The County’s Alder-
ton-McMillan Community Plan (“AMCP”) was the 
relevant Plan for this de-designation. The AMCP 
requires that if ARL land is to be placed in a UGA, 

commensurate designations from other rural des-
ignations to ARL must also occur that limit further 
expansion of the UGA or that conservation ease-
ments on ARL lands within the AMCP area are ob-
tained. The Seven Principles attempted to focus on 
the latter provision.

The Board’s analysis began with consideration 
of the record in light of the Lewis County compo-
nents of designation: (1) Is the land already char-
acterized by urban growth? The Board concluded 
it was not characterized by urban growth; (2) Is the 
land primarily devoted to commercial production of 
agricultural products? The Board concluded it was 
still devoted to agriculture; (3) Is the land of long-
term commercial significance? The Board reviewed 
the WAC factors in WAC 365-190-050 and found 
that a majority weighed in favor of continued ARL 
designation. The Board drew the same conclusion 
in looking at the specific factors articulated in the 
County’s Plan related to productivity, parcel size, 
etc.; these too supported continuing designation.

Additionally, the Board looked to the Seven 
Principles Agreement, commenting that it was a 
very good concept, but the notion of a “green wall” 
to stop the spread of the Sumner UGA was not sup-
ported by the record. This was apparently due to 
the fact that ARL lands anywhere in the County, 
not just the AMCP area or land adjacent to the 
UGA, could make up the 500 acre goal. Thus, there 
were no real protections against the Sumner UGA 
expanding southward. Even this unique feature of 
the Plan amendment was not sufficient to convince 
the Board that the de-designation was appropriate.

Also, apparently for the first time, the Board as-
signed weight to the Multi-County Planning Policies 
(“MPPs”) adopted by Puget Sound Regional Council 
members and contained in Vision 2040. The Board 
noted that in King County v. CPSGMHB, 138 Wn2d 
161, 979 P.2d 374 (1999), the Supreme Court held 
that County-wide Planning Policies (“CPPs”) have 
binding effect. Therefore, the Board reasoned that 
if CPPs have binding effect, MPPs which support 
development in UGAs and oppose conversion of re-
source lands to urban uses are also binding upon ju-
risdictions within the Central Puget Sound region. 
The MPPs bolstered the Board’s conclusion that a 
mistake had been made. The Board found noncom-
pliance and remanded to the County.

Interveners filed an appeal in Superior Court 
and the Board issued a stay of its Order. Order 
Granting Stay, (August 12, 2012). On September 28, 
2012, the Board issued a Certificate of Appealability 
for potential review by the Court of Appeals.

Nilson, et al., v. Lewis County,	WWGMHB	11-2-
0003,	Compliance	Order,	(September	6,	2012).

In its Final Decision and Order (“FDO”), the 
Board found the County’s Future Land Use Map 
(“FLUM”) and zoning inconsistent, in that the zon-
ing did not implement the Plan pertaining to for-
est resource lands. The Plan required a minimum 
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of 5000 contiguous acres to be designated as Forest 
Lands of Long-Term Significance (“FLLTCS”), while 
lands of less than 5000 contiguous acres were to 
be Forest Lands of Local Importance (“FLLI”). The 
Board found that areas designated as FLLTCS did 
not meet the Plan criteria and the matter was re-
manded. On remand the County created a separate 
Plan map designating forest lands, and a separate 
zoning map indicating forest lands zoned either 
FLLTCS or FLLI.

The Board reiterated its reasoning for the FDO 
and discussed the difference between classification, 
designation and regulations conserving such lands, 
i.e., a narrowing process moving from the general 
to the specific. The Board concluded that merely 
separating the Plan and zoning map did not achieve 
compliance since the lands that met the Plan’s cri-
teria for FLLTCS were not designated as such, and 
other lands that did not meet the Plan’s criteria 
were designated FLLTCS incorrectly. The matter was 
remanded again for the County to apply its Plan 
criteria in doing the mapping.

Weyerhaeuser Co. and Washington Aggregates & 
Concrete Association, et al., v. Thurston County,	
WWGMHB	10-2-0020c,	Compliance	Order,	(July	
17,	2012).

In its prior Order, the Board addressed the ques-
tion of dual designations for resource lands and re-
source lands with critical areas. Thurston County 
had declined to allow dual designations of forest 
and mineral lands and excluded the designation of 
resource lands when critical areas were present. The 
Board found the County noncompliant for not fol-
lowing the WAC criteria and remanded.

On compliance, the County attempted to es-
sentially justify its prior decisions to preclude dual 
designations. The Board’s Order focused on the im-
portance of the Minimum Guidelines, WAC 365-
190-040(7), which allow overlapping designations, 
but require a determination of whether dual desig-
nations are incompatible. If they are, the jurisdic-
tion must further determine which designation has 
the greatest long-term commercial significance and 
designate accordingly. In this case, the Board con-
cluded the record supported compatibility of dual 
designations and no basis for exclusion. Since the 
County had failed to support its deviation from the 
Minimum Guidelines the Board remanded again 
and established a new compliance schedule.

Concrete Nor’west and 4M2K v. Whatcom 
County,	WWGMHB	12-2-0007,	Final	Decision	
and	Order,	(September	25,	2012).

Petitioners sought a Plan and zoning amend-
ment to create a Mineral Resource designation 
for 280 acres of Petitioners’ properties. Whatcom 
County denied the amendment, this appeal fol-
lowed.

The Board acknowledged that Whatcom County 
had previously designated Mineral Resource Lands 

and its next required review of such designations 
was not due until 2016. Nonetheless, the County 
Plan included procedures for Plan amendments on 
an annual basis, which was pursued by Petitioners. 
Quoting Stafne v. Snohomish County, 174 Wn.2d 38 
(2012), the Board considered whether the Coun-
ty had a duty to adopt the proposed change. The 
Board found no duty to make the change, upheld 
the County’s decision, and dismissed the challenge.

Procedural Issues

Your Snoqualmie Valley, et al., v. City of 
Snoqualmie,	CPSGMHB	11-3-0012,	Order	on	
Motions,	(March	8,	2012).

Petitioner challenged the City of Snoqualmie’s 
actions related to a proposed annexation of an area 
known as the Mill Planning Area within the UGA. 
The two actions at issue were a Pre-annexation 
Agreement and Zoning. The City moved to dismiss 
the petition for untimely and improper service and 
for being beyond the Board’s jurisdiction.

Regarding the service question, the Board ac-
knowledged that the petition for review was served 
on the Board on December 23, 2011, but the City 
did not receive it until December 28, 2011. The 
Board’s rules require service upon the Respondent 
on or before service to the Board. However, per-
sonal service was attempted on December 23, but 
the City’s offices were closed. Service was attempted 
again on December 27, but neither the Mayor nor 
City Clerk was keeping regular hours at this time 
and service could not be accomplished. The City 
was finally served, via FedEx, on December 28. The 
Board determined that Petitioner’s efforts to serve 
the City substantially complied with the Board’s 
service requirement and the motion was denied.

The jurisdiction question focused on the Pre-
annexation Agreement. The Agreement allowed 
continued operation of existing uses, under certain 
conditions, but deferred an actual implementation 
plan until annexation. Petitioner asserted the ac-
tion was a de facto Plan amendment. A development 
agreement is generally beyond the Board’s jurisdic-
tion unless it is a de facto amendment to the Plan. See 
Alexanderson v. Board of Clark County Commissioners, 
135 Wash App 541, 144 P.3d 1219 (2006), where 
the Court found a memorandum of understanding 
constituted a de facto amendment to the Plan and 
remanded to the Board for review. Petitioner argued 
that the existing City Plan’s annexation policies re-
quired an annexation implementation plan prior to 
annexation and the Pre-annexation Agreement spe-
cifically deferred such a plan. The City countered 
that no new uses were proposed and the Agreement 
merely transferred jurisdiction over existing uses 
from the County to the City. After reviewing the 
Plan’s annexation policies, the Board concluded 
the Pre-annexation Agreement was in direct con-
flict with such provisions. Therefore, the Board rea-
soned the action was a de facto amendment to the 
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Plan and within the Board’s jurisdiction to review. 
The motion to dismiss was denied.

Petitioner moved for clarification and reconsid-
eration asking the Board to forgo the hearing on the 
merits and simply remand the matter to the City. 
The Board declined, stating there were still issues to 
be decided. Order Denying Reconsideration, (March 
16, 2012). In the Final Decision and Order in this 
case, the Board found noncompliance pertaining to 
the deferral of the implementation plan until an-
nexation. The remand also required any proposed 
changes to the Plan to be submitted to the Depart-
ment of Commerce per RCW 36.70A.106. Final De-
cision and Order, (May 8, 2012).

Alexanderson, et al., v. City of La Center,	
WWGMHB	12-2-0004,	Order	on	Dispositive	
Motion,	(May	4,	2012).

The City of La Center adopted a Resolution ap-
proving a Development Agreement to extend sewer 
service to a 150 acre site owned by the Cowlitz In-
dian Tribe that is proposed for development of a 
casino, recreational vehicle park, and tribal facili-
ties. Petitioner challenged the action on the basis 
that it extended sewer service beyond the UGA 
contrary to the GMA. Respondent moved to dis-
miss challenging the Board’s jurisdiction over this 
Development Agreement. The question before the 
Board was whether the sewer extension agreement 
was a de facto Plan amendment, i.e., Did the Agree-
ment directly contravene an express provision of 
the City’s Plan?

The Board discussed its statutory authority 
and the Court of Appeals decision in Alexanderson, 
noted above. The Board concluded that Petitioner 
had identified Plan Policies prohibiting sewer ex-
tensions beyond the UGA, per the GMA, which 
directly contravened the Development Agreement. 
The Board held that in the absence of any evidence 
of significant health hazards, the Agreement was a 
de facto Plan amendment within its jurisdiction to 
review. The Board noted that “what was previously 
forbidden is now allowed.” The motion to dismiss 
was denied.

Sawarne Lumber Co. et al., v. City of Ferndale,	
WWGMHB	12-2-0010c,	Order	Denying	Motion	
to	Dismiss,	(June	16,	2012).

Petitioners filed their challenge with the Board 
and served the City’s Deputy Clerk. The City moved 
to dismiss asserting that neither the Mayor, City 
Administrator, nor City Clerk was served as pro-
vided by Board rule. Petitioner’s produced and City 
ordinance that authorized the Deputy Clerk to act 
on behalf of the City Clerk. The Board found sub-
stantial compliance and denied the motion.

Five Mile Prairie Neighborhood Association 
and Futurewise v. Spokane County (“Five Mile 
Prairie”),	EWGMHB	12-1-0002,	Final	Decision	
and	Order,	(August	23,	2012).

Spokane County amended its Plan and devel-
opment regulations concurrently to increase den-
sity on 27 acres of land within the UGA. Petition-
ers challenged the increased density. The County 
countered that the changes were site-specific re-
zones beyond the Board’s jurisdiction. The Board 
discussed the dichotomy between legislative and 
quasi-judicial actions and the review authority of 
the Board for the former, and the Courts for the lat-
ter. The Board found that the existing Plan, prior to 
the amendments, did not authorize the rezones and 
the Plan amendments were necessary to allow for 
potential development at increased density. Thus, 
the Board determined it had jurisdiction to review 
both the Plan amendments and rezone.

Rural Area Issues

“Orton Junction,”	CPSGMHB	12-3-0002c,	Final	
Decision	and	Order,	(July	9,	2012).

Pierce County amended its Plan to change 117 
acres of Rural Farm land to a Rural Residential des-
ignation to allow for a multi-school complex for 
the Bethel School District. Petitioners challenged 
the change as being inconsistent with the GMA, 
Pierce County Plan, and Graham Community Plan. 
Intervenor School Districts defended the action.

The intent of the Graham Community Plan was 
to afford the same level of protection to Rural Farms 
as was accorded Agricultural Resource Lands even 
though the designation criteria differed. The Board 
found no flaws in the process the County used in 
considering the amendments, but found noncom-
pliance in designating the property for a major 
school complex that would draw from beyond the 
rural area. Thus, the change did not protect the 
rural character of the area and would contribute 
to sprawl. The Board also looked to Vision 2040’s 
Multi-County Planning Policies for further support 
for its decision. The MPPs sought to have major 
school complexes developed within the UGAs.

  Petitioner filed a motion for reconsidera-
tion alleging that the Board erroneously applied 
the MPPs in reaching its decision. The Board de-
nied reconsideration, noting that the basis for its 
finding of noncompliance was inconsistency with 
the County Plan and County-wide Planning Poli-
cies, not the MPPs standing alone. Order on Recon-
sideration, (August 20, 2012). The School District 
appealed to Superior Court and the Board issued a 
stay of its Order. Order Granting Stay, (September 
12, 2012). On September 28, 2012, the Board issued 
a Certificate of Appealability for potential review by 
the Court of Appeals.
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Urban Area Issues

Peranzi, et al., v. City of Olympia,	WWGMHB	11-
2-001,	Final	Decision	and	Order,	(May	4,	2012).

 The City of Olympia amended its development 
regulations to allow a single permanent homeless 
encampment, as a conditional use, on County 
owned property zoned Light Industrial. Petitioners 
challenged the action as being inconsistent with 
and not implementing the City’s Plan. Petition-
ers alleged violations of RCW 36.70A.040(3) and 
.130(1)(d), but the Board only reviewed for com-
pliance with .130, claiming that .040(3) only per-
tained to the initial adoption of Plans and regula-
tions.   

 The City’s Plan Policies governing Light In-
dustrial Uses speak to encouraging further indus-
trial development and minimizing conflicting uses, 
such as residential uses. These Policies formed the 
basis of Petitioners challenge. The County argued 
that the changes further numerous Plan Policies, 
especially Housing Policies, and apply an innova-
tive technique to address the pervasive problem of 
homelessness.

 The Board noted that the innovative tech-
niques provisions of RCW 36.70A.090 apply to 
Comprehensive Plans, not the development regula-
tions that were at issue. The Board commented that 
the City could have used this provision to amend 
its Plan to address homeless encampments in in-
dustrial areas and then adopt appropriate develop-
ment regulations to implement such Plan provi-
sions. However, the Board noted that the City did 
not follow that process. The Board went on to ac-
knowledge that the change touched many different 
Plan Policies, but the test was whether “a feature 
of a development regulation was incompatible with 
any feature of a Comprehensive Plan.” The Board 
then turned to the specific Light Industrial Policies 
alleged by Petitioners and found inconsistency be-
tween the new regulation and the Plan Policies. The 
Board declined to issue a Determination of Invalid-
ity in its remand.

“Five Mile Prairie”,	EWGMHB	12-1-0002,	Final	
Decision	and	Order,	(August	23,	2012).

The challenged infill Plan amendment in-
creased density from low to medium density on 27 
acres of land within Spokane County’s UGA. Peti-
tioners alleged inconsistency with six Plan Policies. 
The Board concluded that Petitioners had not car-
ried their burden of proof in demonstrating incon-
sistency with three Plan Policies, but had succeeded 
on three others.

Based on its review of the specific Policies, the 
Board found that the increased density was not 
near commercial areas, open space, and did not 
provide access to major arterials as mandated by 
the Plan. Additionally, the topography and street 
pattern made “getting around” difficult and unsafe, 
contrary to Plan Policies. Finally, the Board con-

cluded that the local school facilities lacked capac-
ity to serve a medium density development. The 
Board found the density increases noncompliant 
and remanded.

“Orton Junction,”	CPSGMHB	12-3-0002c,	Final	
Decision	and	Order,	(July	9,	2012).

Pierce County added de-designated Agricultur-
al Resource Land and Rural Farm lands and added 
these lands to the City of Sumner UGA. (See the 
above discussion of the de-designation of agricul-
tural lands – found noncompliant.) Petitioner ar-
gued there was no need for additional residential or 
commercial lands in the UGA; in fact, Petitioner as-
serted the existing capacity exceeds the land needed 
to accommodate growth. Intervenor City of Sum-
ner argued that it reduced the size of its UGA by ex-
cluding 100 residential acres that it could not serve, 
had updated its land capacity analysis (“LCA”), and 
considered a market study showing a need for ad-
ditional retail services. Petitioner responded that 
the revised LCA was inconsistent with the County’s 
methodology used in its Buildable Lands Report – 
one which all Pierce County jurisdictions must ad-
here to – and that even the new LCA demonstrated 
shows the UGA is oversized.

The Board quoted Thurston County v. WWGM-
HB, 164 Wn.2d 329, 190 P.3d 38 (2008), holding 
that a “County UGA designation cannot exceed 
the amount of land necessary to accommodate the 
growth projected by the Office of Financial Man-
agement, plus a reasonable market factor.” The 
Board then turned its analysis to specific County 
Plan Policies governing UGA expansions and re-
quires that the need for additional land must be 
“clearly demonstrated.” The focus of the discussion 
was on commercial land needs since the residential 
land capacity had been reduced.

Pierce County allows a 25 percent market fac-
tor in calculating commercial land capacity, but 
the analysis must be on a County-wide basis, not 
focused on a specific UGA. The County acknowl-
edged that it had more than double the land ca-
pacity to meet County-wide employment targets. 
Thus, the Board commented that, on its face, the 
expansion exacerbated the County-wide oversup-
ply of commercial lands. Even considering Sum-
ner’s retail marketing study and revised LCA, done 
with a different methodology, the Board was not 
persuaded that the expansion was necessary. The 
Board declared the UGA expansion exceeded the 
land necessary to accommodate growth and was 
noncompliant.

The Board also evaluated the UGAs expansion 
in light of Vision 2040’s MPPs. These MPPs essen-
tially provide: accommodate growth first in UGAs; 
do not convert resource lands to other uses, and di-
rect commercial uses into existing cities to prevent 
the conversion of rural lands to urban uses. The 
Board found the UGA expansion counter to these 
MPPs.
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Interveners filed an appeal in Superior Court 
and the Board issued a stay of its Order. Order 
Granting Stay, (August 12, 2012). On September 28, 
2012, the Board issued a Certificate of Appealability 
for potential review by the Court of Appeals.

Ed McGuire is a land use attorney/planner (AICP) who 
served on the Central Puget Sound Growth Management 
Hearings Board from 1996 through April of 2009 when 
he retired from state service. Prior to joining the Board 
he was the attorney for the Pierce County Council, a 
legislative liaison for the former State Energy Office and 
a staff attorney for several committees of the Washing-
ton State House of Representatives. In retirement he now 
provides GMA/SMA consulting, mediation and hearing 
examiner services. He is also an adjunct professor at Se-
attle University School of Law. egmcguire@harbornet.
com

Law School Reports

Gonzaga Environmental Law Caucus

Gonzaga’s Environmental Law Caucus (“ELC”) 
brings students together in an educational setting 
to expand their knowledge of environmental law 
beyond the classroom into a more practical set-
ting. The ELC provides students with a variety of 
opportunities ranging from informational speaking 
events to cleaning up our local community through 
hands-on dirty work. We encourage students of all 
educational backgrounds to participate in the club, 
and attempt to expand Gonzaga’s discourse regard-
ing all types of environmental issues. We kicked off 
the fall semester with a showing of “Sun Come Up,” 
a film on climate change and environmental refu-
gees, and followed it with a panel talk and conver-
sation on climate change, religion and the law. The 
discussion gave students and the local community 
some insight into the differing views and laws that 
govern the treatment of environmental justice is-
sues.

Spokane provides Gonzaga Law students a 
unique opportunity to interact with a tight-nit en-
vironmental community. We work directly with 
a variety of non-profits in the area, including the 
Spokane Riverkeeper, The Lands Council, and the 
Spokane Conservation District. Recently, volun-
teers from the ELC helped run the Riverkeeper’s 
annual Dirty Martini’s for Clean Water Fundraiser. 
Our volunteers were also able to take part in, and 
have a huge impact at, Spokane’s annual Spokane 
river-cleanup.

This year we also decided to take the ELC in a 
slightly new direction. We are shifting the club’s 
primary focus from general environmental aware-
ness and activism, to the more practical side of en-
vironmental law. We plan to continue this theme 
with speaking and networking events throughout 
the year that give students an opportunity to learn 
about the different types of legal work within the 
environmental field, and broaden students’ idea of 
what constitutes environmental law in general.

Evan Klein at eklein@lawschool.gonzaga.edu.

Seattle University Environmental Law 
Society

The mission of the Environmental Law Society 
(“ELS”) at Seattle University School of Law is to 
promote awareness of environmental issues affect-
ing the Pacific Northwest. With a particular focus 
toward environmental justice, ELS strives to collab-
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orate with groups both on campus and in the com-
munity to advance the fair treatment and meaning-
ful involvement of all people with regard to their 
surrounding environment.

This year, ELS is excited to collaborate with 
other Seattle University student groups to host a 
variety of events and activities. During the spring 
semester, ELS is partnering with the Latino Law Stu-
dent Association and will host a discussion panel 
on farm worker pesticide exposure in the Yakima 
Valley. Additionally, together with the Food Integ-
rity Coalition, ELS is co-sponsoring a work party at 
the Renton Urban Farm. Such collaborative events 
not only provide students with breaks from study-
ing, but also foster relationships between likemind-
ed student groups.

In conjunction with the Seattle Journal of Envi-
ronmental Law, ELS is hosting a Spring Symposium 
focused on environmental justice in the Northwest. 
And because the event program is still in its plan-
ning stages, ELS welcomes any suggestions for dis-
cussion topics or interested speakers from the com-
munity.

ELS is also working hard to establish a strong re-
lationship with the Duwamish River Cleanup Coali-
tion (“DRCC”), a local organization that advocates 
for a successful restoration of the Duwamish River. 
In October, ELS welcomed James Rasmussen and Al-
berto Rodriguez to speak at Seattle University’s an-
nual Social Justice Week. Students learned about the 
Lower Duwamish River Superfund cleanup site and 
DRCC’s efforts to ensure not only the long-term vi-
ability of the river, but also the health of the com-
munities living and working along the Duwamish. 
To close out Social Justice Week, ELS took a crew 
of students down to the Duwamish River and got 
dirty at the Duwamish Alive! Cleanup event. The ELS 
is grateful to work with DRCC, and we look forward 
to collaborating with them in the future.

Every year, ELS aims to raise enough money to 
pay for the travel and accommodation of any inter-
ested SU law student to attend the Public Interest 
and Environmental Law Conference (“PIELC”) in 
Eugene, Oregon. PIELC is an annual highlight of 
the ELS calendar, and is paired with a beach camp-
ing trip that caps the weekend. In order to raise 
money for the event, ELS is planning a fundraiser 
raffle party to commemorate the 40th Anniversary 
of the Clean Water Act to be held in early 2013.

We here at the ELS welcome any input from 
the WSBA’s Environmental and Land Use Law Sec-
tion community. If you have any comments, sug-
gestions, or activity ideas, please let us know. We 
appreciate all of your environmentally conscious 
efforts and look forward to working with you soon. 
Please contact Jack Holland at holland8@seattleu.
edu. And, next time you are on Facebook, be sure to 
“like” us. Thanks.

Jack Holland, ELS President

University of Washington GreenLaw

GreenLaw has steadily built momentum for the 
2012-13 school year. Over the summer, we stayed in 
touch with a happy hour, where incoming students 
and recent graduates joined the current students. 
To engage first-year students early, we also hosted a 
hike following orientation activities. Soon, we will 
elect our first-year representatives to the GreenLaw 
Board and we have an eager, talented, committed, 
and experienced class.

Once school began, GreenLaw’s programming 
got off to a strong start. Early on, we set-up a men-
torship program for first-year students to build 
academic and professional relationships with sec-
ond- and third-year students. It’s an important as-
pect of our organization’s focus on mentorship and 
networking to expose students to their next pro-
fessional step – whether a summer job, the second 
year of school, or eventually serving as an effective 
environmental attorney in the Pacific Northwest. 
We would love to partner with local firms, organi-
zations, and agencies to host casual meet-and-greet 
events for students and attorneys, so please contact 
us if this interests you!

On October 25, GreenLaw co-sponsored with 
University of Washington a lunch-time speech by 
professor Robert Adler from the University of Utah, 
commemorating the 40th anniversary of the Clean 
Water Act. We hope to program several events 
throughout the school year around the Clean Water 
Act anniversary. Similarly, GreenLaw will host pan-
els aimed at exploring summer job opportunities 
plus learning more about the private, non-profit, 
and government sectors.

GreenLaw is also putting together a team for 
the Inter-American Sustainable Development Law 
Moot Court Competition, held in Bogota, Colom-
bia in March. The problem incorporates indigenous 
medicinal knowledge with intellectual property 
rights issues and biodiversity. We have applied for 
funding through the school but are also seeking 
both advisers and financial sponsors.

Finally, GreenLaw is putting together a pro 
bono project for students to get hands-on experi-
ence with an outside, underfunded environmental 
law effort. This year’s main project relates to a dam 
license issued by FERC for the Similkameen River, 
which involves research, discovery efforts, and trial 
preparation. We are also open to additional projects 
to engage with the community, so if you have ideas 
or need help, please reach out!

Questions or comments can be addressed to 
Kari Manlove (kmanlove@uw.edu) and Tom Wheeler 
at (wheelert@uw.edu).

mailto:kmanlove@uw.edu
mailto:wheelert@uw.edu
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