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Obama Administration 
Releases White Paper 
Covering Proposals for 
Regulatory Reform  
By Molly Moynihan

On June 17, 2009, the Obama 

Administration released its long-awaited 

White Paper containing its proposals 

for rebuilding financial supervision and 

regulation in response to the financial 

crisis. While ambitious in some respects—it 

includes proposals to give the Federal 

Reserve unprecedented powers over 

financial institutions that had previously 

operated with little oversight—the 

proposals are in general granular and 

are narrowly crafted to close regulatory 

gaps and strengthen perceived regulatory 

weaknesses. The core principle underlying 

the proposals is that similar financial 

institutions should face the same supervisory 

and regulatory standards—by eliminating 

gaps, fragmentation and opportunities for 

regulatory arbitrage. 

Put TALF in Your PPIP and Smoke It! 
By Anthony R. G. Nolan

The “Term Asset-Backed Securities Loan Facility” program (TALF) and the new “Public-Private Investment 

Program” for legacy securities (PPIP) create opportunities for investors and investment managers, but they 

also raise questions about the potential risks of participating in those programs. TALF appears to have 

generated traction, with rapid expansion of eligible asset classes and with the volume of participation 

increasing since the first subscription in March 2009. However, the expansion of TALF to provide 

leveraged funding to purchase legacy securities has raised difficult issues at the intersection of PPIP  

and TALF, and the expansion of the program to provide funding for newly issued commercial  

mortgage-backed securities (CMBS) has resulted in disappointing levels of market interest.

First announced in February 2009 as part of the United States Treasury’s Financial Stability Plan, TALF 

is an emergency lending facility established by the Federal Reserve Bank of New York (the New York 

Fed) pursuant to Section 13(3) of the Federal Reserve Act. As such, it is not considered to be a Treasury 

program using TARP (Troubled Asset Relief Program) funds appropriated pursuant to the Emergency 

Economic Stabilization Act of 2009 (EESA) notwithstanding that it is credit-enhanced by a $200 billion 

purchase facility from the Treasury. TALF was first implemented in March 2009, and consistent with  

its authorization as a temporary source of emergency funding, was originally due to expire on 

December 31, 2009 but it has been extended to June 30, 2010 for newly issued commercial 

mortgage-backed securities and to March 31, 2010 for legacy CMBS and all other TALF-eligible  

asset-backed securities (ABS).  In contrast, the PPIP is a TARP program because it requires the Treasury 

to make equity co-investments in funds established to acquire legacy securities using TARP funds 

appropriated under the EESA.

In general terms, the TALF program provides for fixed and floating rate non-recourse loans secured  

by newly issued, AAA-rated ABS backed by recently originated loans to U.S. obligors or AAA-rated 

CMBS backed by mortgage loans that are secured by liens on commercial real estate located in the 

United States. 
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The SEC’s failure to adopt the ETF Rules impacts 

not only ETFs, but also hedge funds and other 

investment companies that may invest in ETFs, 

since the ETF Rules contained a provision that 

would have facilitated investments by hedge 

funds and other investment companies in ETFs. 

Because ETFs have gained acceptance over the 

past few years as a useful tool for obtaining and 

hedging exposures as part of complex trading 

strategies, ETFs have proliferated to accommodate 

these strategies, and the need for regulatory relief 

to permit such investments in ETFs has grown. 

This article discusses the regulations that make 

exemptive relief necessary for such investments 

and the primary means of obtaining such relief 

in the absence of adoption of the ETF Rules—an 

exemptive order.

Section 12(d)(1): Hedge Funds 

May Acquire Only 3% of an ETF 

and an ETF may sell no more 

than 3% of its shares to any 

single Hedge Fund

As most hedge fund managers surely know, 

hedge funds are generally exempt from the Act. 

For this reason it may surprise such managers to 

learn that, despite the general exemption, hedge 

funds are not exempt from Sections 12(d)(1)(A)(i) 

and (B)(i) of the Act. Section 12(d)(1)(A)(i) restricts 

investment companies and hedge funds from 

acquiring more than 3% of another investment 

company, such as an ETF. Section 12(d)(1)(B)

(i) restricts investment companies registered as 

open-end funds, as most ETFs are, from selling 

more than 3% of their shares to another investment 

company or a hedge fund. Sections 12(d)(1)(A) 

and (B) are measured at the time of purchase.  

That the acquisition by an investment company, 

including a hedge fund, of ETF securities may 

violate the Act poses potential problems for ETFs 

and such investors alike. For ETFs, the potential 

problems may arise as a result of their inability 

to monitor the purchasers of their securities on 

the secondary market through omnibus accounts, 

where most ETF purchase transactions occur. 

Similarly, hedge funds that invest in ETFs may 

encounter unexpected problems because they can 

buy and sell ETF shares on the secondary market, 

like any other stock—so it is easy to forget that 

ETFs, like mutual funds, are subject to the 3% limits 

of Section 12(d)(1).

If investing in a large ETF, like SPDRs or QQQs, 

it would take a sizeable investment by a hedge 

fund to exceed the 3% limit. However, with the 

introduction of smaller ETFs, (such as) new market 

entrants and specialized sector and strategy 

ETFs, the 3% limit can be approached—and 

exceeded—relatively easily, especially by large 

hedge funds. 

Robust compliance policies and procedures at 

hedge funds can ensure compliance with the 

3% limit. For hedge funds with active trading 

strategies, however, where immediately executing 

trades is critical, the time necessary to determine 

that a potential acquisition is under the 3% limit 

can impede the strategy. Such hedge funds, as a 

The SEC’s priorities have shifted considerably in the past year in light of the change of 

administration, change of SEC leadership, the financial and credit crisis, and the Madoff scandal. 

One casualty of the SEC’s revised priorities appears to be the “ETF Rules” (proposed in March 

2008), which would have provided exemptive relief for exchange-traded funds (ETFs) from a 

variety of provisions of the Investment Company Act of 1940 (Act). The most widely anticipated 

of the ETF Rules would have permitted new ETFs to come to market without going through the 

exemptive order process. Another less-publicized, but important, ETF Rule would have made it 

easier for other investment companies, including hedge funds, to invest in ETFs. Despite receiving 

largely positive comments on the ETF Rules, the SEC has never adopted them, and this spring a 

senior member of the SEC staff signaled that the ETF Rules are unlikely to be adopted soon, if at 

all. The message of the senior SEC staffer was clear: new administration, new priorities.

With ETF Rules Abandoned or Delayed, Hedge 
Funds May Consider Exemptive Relief to  
Permit ETF Investments 
By Kurt J. Decko and Stacy L. Fuller
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result, effectively have two choices regarding their 

investments in ETFs: design, and potentially curtail, 

their trading strategies to comply with the 3% limit; 

or seek an exemption from the SEC to exceed the 

3% limit. Because in the proposing release for 

Rule 12d1-4 the SEC essentially provided a road 

map for obtaining such an exemption, it is an 

alternative that some hedge funds may consider.

Most Hedge Funds Could 

Comply with Likely Conditions 

of SEC Exemption

In the past, registered funds have routinely 

obtained exemptive relief from the SEC from the 

Section 12(d)(1) limits to permit them to make 

investments in other registered funds, including 

ETFs, in excess of the 3% limit. Further, ETFs 

have separately obtained relief to permit them 

to sell more than 3% of their shares to other 

registered funds. Neither unregistered funds nor 

ETFs, however, have obtained relief to permit 

unregistered funds, such as hedge funds, to make 

such sizeable investments in ETFs. Further, the relief 

given in the past by the SEC has been subject 

to a number of onerous conditions that would 

likely limit its practical benefit for unregistered 

funds. Chief among these conditions has been a 

requirement that the investing fund and the ETF 

enter into a special agreement regarding the 

investment before the 3% limit is exceeded. 

Rule 12d1-4, as proposed, did not include this 

requirement. Thus, it had real potential both to 

be useful to the hedge fund community and to 

benefit ETFs by allowing them to grow their asset 

base and further reduce their already-competitive 

expense ratios. Yet, as proposed, Rule 12d1-4 

wisely did not leave unaddressed the public 

policy concerns underlying Section 12(d)(1), 

such as the threat of the investing fund exercising 

undue influence over the ETF by, for example, 

trying to control the ETF or threatening large-scale 

redemptions of the ETF’s shares; the creation of 

overly complex structures; and the layering of fees. 

To understand how the SEC may envision these 

concerns being addressed, one can look to the 

Rule 12d1-4 proposal and apply the principles 

articulated there to an application for an 

exemption that, like proposed Rule 12d1-4, would 

permit an unregistered (hedge) fund to acquire 

more than 3% of an ETF’s shares and permit the 

ETF to sell the unregistered (hedge) fund more than 

3% of its shares.

•  Control. In order to address the concern that 

an investing fund could exert undue influence 

over an ETF, the Rule 12d1-4 proposing 

release indicated that the investing fund would 

need to agree not to seek to “control” the ETF. 

Under Section 2(a)(9) of the Act, control is 

presumptivly established by ownership of more 

than 25% of an entity’s shares. Thus, a hedge 

fund applying for this type of SEC exemption 

would likely need to agree, in its application 

for the exemption, not to own more than 25% 

of an ETF and not to try to exercise control over 

the ETF. As a practical matter, so long as a 

hedge fund intended to use, and used, the ETF 

for passive investment activities only, it should 

be relatively easy for the hedge fund to comply 

with any such condition of an SEC exemption.

•  Threat of Large Redemptions. In order to 

alleviate concerns that an investing fund could 

unduly influence an ETF through the threat of 

large-scale redemptions, the Rule 12d1-4 release 

indicated that the investing hedge fund may not 

be permitted to redeem the ETF shares directly 

with the ETF; rather, the investing hedge fund 

would have to look to the secondary market 

for liquidity. Because this is how an investing 

fund passively investing in an ETF would likely 

buy and sell ETF shares anyway, a condition 

effectively requiring it to do so and restricting its 

ability to redeem directly with an ETF should not 

significantly reduce the appeal of the exemption 

to hedge funds.

•  Complex Structures. In order to mitigate 

the potential for the hedge fund to create 

an overly complex structure that its investors 

cannot understand, the SEC could restrict it, 

pursuant to the exemptive order, from investing 

in ETFs structured as “funds of funds”—or more 

accurately, “ETFs of ETFs,” some of which 

now exist. This is how the SEC has previously 

addressed this policy concern in exemptive 

orders granted to registered funds that seek to 

make investment company investments in excess 

of the 12(d)(1) limits. Such a condition would 

likely be irrelevant to an investing fund using 

ETFs for specialized trading techniques, since it 

would have no use for an “ETF of ETFs.” Further, 

good arguments exist that such a condition is 

unnecessary for an investing hedge fund, as such 

funds are typically held by sophisticated investors 

who can be expected to understand the complex 

nature of the hedge fund’s investments and would 

not need the protection of the federal securities 

laws. In sum, such a condition should not be 

imposed by the SEC in this context, and may be 

successfully avoided by a hedge fund that seeks 

this exemption.

•  Fee Layering. To address the articulated 

public policy concerns about an investing fund’s 

investors paying layered fees, the SEC could 

seek to limit the hedge fund’s investment in ETFs 

that charge a sales load, to limit aggregate asset-
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based sales charges charged to the end user 

of the hedge fund, and/or to preclude hedge 

fund investors from paying duplicate advisory 

fees. No ETFs currently charge a sales load, 

however; therefore, any limit placed by the SEC 

on investments by hedge funds in “loaded” ETFs 

would have no current practical effect. Further, 

the SEC is unlikely to curtail advisory fees paid 

by hedge fund investors in such a structure 

because past SEC orders have recognized that 

the fee to the hedge fund manager would be 

paid for selecting the ETF as an investment, 

K&L Gates has a sophisticated and growing practice representing Exchange Traded Funds and their sponsors.

K&L Gates represents index-based, leveraged, and actively managed ETFs and their managers in all legal 
aspects of developing, organizing, registering and managing ETFs. Our clients include ETFs that invest 
in equity and fixed-income securities as well as commodities and commodity-linked instruments. We also 
represent independent directors of ETFs and mutual funds that invest all of their assets in ETFs.

We have considerable experience in the regulatory nuances and compliance requirements specific to ETFs, 
and we regularly obtain routine and novel exemptive relief for our ETF clients from the SEC’s Divisions of 
Investment Management and Trading and Markets. Our team includes several former SEC staffers, including 
staffers from the Division of Investment Management’s Office of Exemptive Applications. 

Our team closely monitors business trends and legal developments to help our clients remain competitive  
in the rapidly changing ETF environment.

We also monitor cross-border opportunities for U.S. ETFs and advise U.S. ETFs on cross-listings as well as 
private placement exemptions available outside of the United States. In addition, our team advises U.S. and 
non-U.S. investment firms on the establishment of ETFs in Europe, on compliance with the UCITS Directive and 
on the establishment of management companies and their registration under the MiFID Directive. Also, our 
team provides advice on the passporting aspects of UCITS ETFs in various European Member States and on 
the offer of UCITS ETFs in non-European jurisdictions such as Hong Kong, Singapore, Taiwan, and other Asian 
and South American countries. 

Our work with ETFs also encompasses compliance with tax laws and we represent broker-dealers that  
serve as “authorized participants” of ETFs. 

whereas the fee to the ETF manager would 

be paid for selecting securities for the ETF’s 

portfolio. Finally, since hedge funds are sold 

to sophisticated investors who do not need the 

protections of the federal securities laws, the 

SEC should not seek to impose these limitations. 

In sum, in the proposal for Rule 12d1-4, the 

SEC signaled the concerns that a hedge fund 

would need to address to obtain exemptive relief 

to purchase more than 3% of an ETF, and that 

an ETF would similarly need to address to sell 

more than 3% of its shares to hedge funds. As 

discussed above, the conditions that the SEC is 

likely to impose should be acceptable to most 

hedge funds. Thus, with the ETF Rules, including 

proposed Rule 12d1-4, abandoned—or at least 

delayed for the time being—it may be time for 

ETFs that wish to expand their asset base and/or 

hedge funds that need such relief to fully execute 

their trading strategies to seek the relief. 

Practice Highlight—Exchange Traded Funds Practice
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Many of the proposed rule amendments 

closely align with the March 17, 2009 

recommendations of the ICI Money Market 

Working Group, which sought in its report (ICI 

Report) to “(1) respond directly to potential 

weaknesses in money market fund regulation 

that were revealed by the recent abnormal 

market climate; (2) identify potential areas for 

reform that, while not related to recent market 

events, are consistent with improving the safety 

and oversight of money market funds; and (3) 

provide the government detailed data to allow 

it to better discern trends and the role played by 

all institutional investors, including money market 

funds, in the overall money market, and invite 

greater surveillance of outlier performance of 

money market funds that may indicate  

riskier strategies.” 

The following summarizes the primary rule 

amendments proposed by the SEC.

•  Heightened Liquidity. As proposed by the 

SEC, Rule 2a-7 under the Investment Company 

Act would be amended to require that a certain 

minimum percentage of a money market fund’s 

assets be invested in cash or securities that can 

be readily converted to cash: money market 

funds would be prohibited from acquiring 

securities that “cannot be sold or disposed of 

in the ordinary course of business within seven 

days at approximately the amortized cost 

value.” Also, Rule 2a-7 would be amended 

such that (i) money market funds would be 

prohibited from acquiring securities unless, at 

the time acquired, the securities are liquid; 

(ii) taxable money market funds would be 

required to maintain a daily liquidity standard 

under which 5% (for retail funds) or 10% (for 

institutional funds) of their net assets would be 

in cash or other securities that provide daily 

liquidity, (iii) all money market funds would be 

required to maintain a weekly liquidity standard 

under which 15% (for retail funds) or 30% (for 

institutional funds) of their net assets would be in 

liquid investments; and (iv) money market funds 

would at all times be required to hold highly 

liquid securities sufficient to meet reasonably 

foreseeable redemptions. 

•  Portfolio Maturity. The Rule 2a-7 amendments 

would reduce money market fund exposure to 

long-term debt (i) by shortening the weighted 

average maturity (WAM) limits for money market 

fund portfolios (from 90 days to 60 days) and 

(ii) by imposing a new maturity test that would 

limit a fund’s weighted average life to 120 

days (which, unlike WAM, is measured without 

regard to a security’s interest re-set dates). These 

changes, according to the ICI Report, would 

address interest rate risks and spread risks and 

provide “additional safeguards by ensuring that 

funds can maintain stability of principal with a 

high degree of confidence, even during periods 

of extreme market volatility.”

•  Portfolio Quality and Credit Risk. The 

SEC’s proposed changes to Rule 2a-7 would 

limit money market fund investments to only 

“first tier” securities “in the highest NRSRO 

ratings category.” In its rule proposal, the 

SEC noted the ICI Report’s concern that lower 

quality, “second tier” securities “may present 

an ‘imprudent’ risk to the stable value of money 

On June 30, 2009, the SEC released its anticipated proposal for restructuring the rules that 

govern money market funds under the Investment Company Act. The release follows the SEC’s 

June 24, 2009 unanimous vote to propose the rule changes, which Division of Investment 

Management Director Buddy Donahue said are “designed to help protect funds from the most 

troublesome areas of risk and to enable investors and the Commission to obtain important 

information about funds.” The proposals, as forecasted by SEC Chairman Mary Schapiro 

during an April speech, focus on “enhancements to the rules governing the credit quality, 

maturity and liquidity provisions that currently apply to money market funds” and ask “whether 

more fundamental changes are needed to protect investors from runs on the funds, including 

floating rate net asset values.” 

Money Market Reform: SEC Rule Proposal Tracks  
ICI Working Group Report and Obama Administration’s  

Plan for Financial Regulatory Reform 
By Gwendolyn A. Williamson
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market funds” because of a variety of factors, 

including “weaker credit profiles, smaller overall 

market share, and smaller issuer program sizes.” 

Amended Rule 2a-7 also would require a fund’s 

board to reassess whether a security continues 

to present minimal credit risks if, subsequent to 

its acquisition, the adviser becomes aware that 

any NRSRO has rated the security below the 

highest short-term category.  In addition, the 

SEC proposes to permit money funds to acquire 

an unrated long-term security (with a remaining 

maturity of 397 calendar days or less) only if 

the security has long-term ratings in the highest 

two (rather than the three currently permitted) 

categories. 

•  Stress Testing. Rule 2a-7, as proposed by 

the SEC, would be amended to require certain 

money market funds to periodically stress test 

their portfolios to assess tolerance for market 

turbulence and to increase ability to weather 

future economic stressors. Regular “stress 

testing to assess a portfolio’s ability to meet 

hypothesized levels of credit risk, shareholder 

redemptions and interest rate changes,” the 

ICI Report found, will make it more likely 

that money market funds are able to meet 

shareholder redemption requests under all 

circumstances. This requirement would apply 

only to money market funds using the amortized 

cost method. 

•  Disclosure to Shareholders. The SEC, as 

recommended by the ICI Report, would require 

money market funds to report their portfolio 

holdings to the SEC on a monthly basis and to 

post those holdings on their websites.

•  Breaking the Buck and Preventing Runs 

on a Fund. In the event that the net asset value 

per share of a money market fund were to fall 

below $1.00, or “break the buck,” new Rule 

22e-3 under the Investment Company Act, as 

proposed by the SEC, would allow the fund’s 

board of directors, among other measures, to 

suspend redemptions and call for the orderly 

liquidation of the fund. The SEC’s adoption of 

such a rule, the ICI Report noted, would be 

“consistent with the board’s important obligation 

to protect the interests of fund shareholders 

and [could be] necessary in certain market 

circumstances to ensure that the actions of 

investors who exit a money market fund first 

do not harm remaining investors.” The SEC 

also proposed to amend Rule 17a-9 to permit 

a money market fund’s affiliates to purchase 

a distressed portfolio security from the fund, 

even if the security continues to be an “eligible 

security.” The requirement that a security no 

longer be “eligible” in order to qualify for Rule 

17a-9 compelled a number of money fund 

managers to seek no-action relief from the SEC 

staff during the height of the crisis last year. The 

proposed amendment would eliminate the need 

for affiliates to seek no-action relief from the 

SEC staff when the delay would not be in the 

best interests of shareholders. 

Additional Issues for Public Comment.  
The money market reform rule proposal includes 

many pointed questions for public comment, 

and the SEC has said that it may release further 

rule proposals after considering comments on, 

among other matters—whether money market 

funds should effect shareholder transactions at a 

market-based, or “floating,” net asset value rather 

than a stabilized net asset value; whether the 

Investment Company Act, including Rule 2a-7, 

should be amended to eliminate references to 

NRSRO ratings and “instead rely solely on the 

fund manager’s credit risk determination”; whether 

and how the SEC should amend Rule 2a-7 to 

address risks presented by asset-backed securities, 

and structured investment vehicles; and whether 

the SEC should modify Rule 2a-7’s diversification 

requirements, “both as to issuers of the securities 

[a fund] acquires and to the guarantors of those 

securities,” by further restricting the diversification 

limits of the rule. Comments are due to the SEC by 

September 9, 2009. 

President Obama’s Financial Regulatory 

Reform Plan. 
The SEC’s rule proposal came on the heels of the 

June 17, 2009 unveiling of the plan for Financial 

Regulatory Reform prepared by the United States 

Department of the Treasury (see article “Obama 

Administration Releases White Paper Covering 

Proposals for Regulatory Reform” on the cover), 

which generally echoes the proposals of the  

SEC and the ICI Report regarding money  

market funds.

The plan for Financial Regulatory Reform also 

proposes that President Obama’s Working 

Group on Financial Markets prepare a report 

“considering fundamental changes to address 

systemic risk more directly,” including, for 

example, moving towards a floating net asset 

value for money market funds or requiring  

money market funds “to obtain access to  

reliable emergency liquidity facilities from  

private sources.” 
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The Proposed Amendments 

Confidentiality Requirements. The proposed 

amendments clarify that “[a] SAR, and any 

information that would reveal the existence of a 

SAR, are confidential and are not to be disclosed 

except as authorized in [this rule].” The clarification 

makes the confidentiality of SARs more explicit than 

before and reflects case law that has consistently 

concluded that financial institutions are broadly 

prohibited from disclosing a SAR. Furthermore, in 

practical terms, any information that would reveal 

the existence of a SAR must be afforded the same 

confidentiality as the SAR itself. Currently SAR 

confidentiality requirements address confidentiality 

of the SAR itself and any information that would 

disclose that a SAR has been prepared or filed. 

The proposed amendments also define the term 

“SAR” more broadly for confidentiality purposes to 

include any SAR filed with FinCEN pursuant to the 

SAR regulations. Thus a financial institution subject 

to the SAR filing requirement would be required 

to keep confidential any type of SAR filing in the 

institution’s possession, not just a SAR that it has 

filed with FinCEN (i.e., any SAR filed jointly with 

another financial institution or, as discussed below, 

a SAR that was shared with the financial institution 

by another financial institution). As under the current 

regulations, the proposed rules continue to provide 

that any financial institution, or any director, officer, 

employee or agent of a financial institution, that is 

subpoenaed or otherwise requested to disclose a 

SAR or information that would reveal the existence 

of a SAR must decline to provide the information, 

FinCEN Proposes Amended Rules on SAR Confidentiality 
and Guidance on Sharing of SARs with Affiliates 

By Andras P. Teleki and Megan Munafo

FinCEN has issued proposed amendments to the SAR rules to clarify the statutory prohibition 

against disclosure by a financial institution of a suspicious activity report (SAR). The proposed 

amendments are consistent with similar proposals issued by some of the Federal banking 

regulatory agencies. FinCEN also published proposed interpretive guidance that would reshape 

the landscape for sharing SARs by permitting depository institutions, broker-dealers, mutual 

funds, futures commission merchants, and introducing brokers to share SAR filings with affiliates 

that are also subject to SAR rules. This proposed interpretive guidance reflects recognition 

by FinCEN of the need to share SARs in order to better facilitate enterprise-wide anti-money 

laundering compliance. The proposed guidance is intended only to remove unnecessary 

obstacles to detecting and reporting suspicious activity. It does not intend to impose any new 

Bank Secrecy Act (BSA) requirements or suggest that sharing with affiliates is compulsory. The 

proposed guidance does not address the applicability of any other Federal or state law (e.g., 

privacy concerns). The comment period ended June 18th for both the proposed amendments 

and the proposed guidance. 

and must provide notification of the request and its 

response to FinCEN.

Rules of Construction. The proposed “rules of 

construction” set forth in the proposed amendments 

describe situations in which a financial institution 

may disclose a SAR. Each rule is qualified by the 

statutory mandate that no person involved in any 

reported suspicious transaction can be notified that 

the transaction has been reported. The rule builds 

upon the existing provision to clarify that a financial 

institution, or any director, officer, employee, or 

agent of a financial institution, may disclose a SAR 

or information that would reveal the existence of 

a SAR to FinCEN or any federal, state or local 

law enforcement agency or any federal or state 

regulatory agency that examines the financial 

institution for compliance with the BSA. The 

proposing release makes clear that this exception 

includes a request by an appropriate self-regulatory 

agency. According to the release, the proposed 

amendments include this exception to clarify that 

the prohibition against disclosure cannot be used to 

withhold information from governmental authorities 

or other examining authorities that are otherwise 

entitled by law to receive SARs and to examine for 

and investigate suspicious activity. 

The second rule provides that the phrase “a SAR 

or information that would reveal the existence 

of a SAR” does not include the underlying facts, 

transactions and documents upon which the SAR is 

based. As discussed in the proposed guidance, the 

BSA does not prohibit the sharing of information 
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underlying the filing of the SAR. Of course,  

various privacy laws may prohibit the sharing of 

such information.

In general, the third rule, applicable only to 

depository institutions, broker-dealers, mutual funds, 

futures commission merchants, and introducing 

brokers, makes clear that the prohibition against 

the disclosure of a SAR or information that would 

reveal the existence of a SAR does not include 

sharing by any of these financial institutions, 

or any director, officer, employee, or agent 

of these institutions, of a SAR or information 

that would reveal the existence of the SAR 

within the institution’s organizational structure. 

The exception recognizes that these financial 

institutions may find it necessary to share a SAR 

or information that would reveal the existence 

of a SAR to fulfill reporting obligations under the 

BSA and to facilitate more effective enterprise-

wide BSA monitoring, reporting and general 

risk management. FinCEN and various federal 

functional regulators had previously issued joint 

guidance regarding this type of SAR sharing. 

FinCEN issued similar guidance for mutual funds 

stating that a mutual fund may share SARs with 

an investment adviser that controls the fund. 

Collectively, the guidance recognizes that the 

sharing of a SAR with a head office, controlling 

company, or parent entity facilitates both the 

compliance with the applicable requirements of the 

BSA and the discharge of oversight responsibilities 

with respect to enterprise-wide risk management.  

Other Provisions. The proposed amendments 

also puts additional SAR disclosure restrictions on 

governmental entities and SROs, clarifies that  

the “safe harbor” in the SAR regulations applies  

to SAR disclosures and not just the reports, 

provides that failure to satisfy the confidentiality 

provisions may be a violation of the BSA, and 

harmonizes the confidentiality provisions across 

financial institutions. 

The Proposed Interpretive 

Guidance

Sharing with Affiliates. The proposed 

amendments and prior guidance address sharing 

of SARs “up the chain” (i.e., with a parent or, in 

the case of a mutual fund, with the fund’s adviser). 

The proposed guidance would permit a depository 

institution, broker-dealer, mutual fund, futures 

commission merchant, or introducing broker to 

share a SAR with its affiliates that are also subject 

to SAR rules. The proposed guidance would not 

permit an affiliate that has received a copy of a 

SAR to share that SAR, or any information that 

would reveal the existence of the SAR, with an 

affiliate of its own, even if that affiliate is subject 

to a SAR rule. The proposed guidance also states 

that financial institutions should have written 

confidentiality agreements in place ensuring that 

its affiliates protect the confidentiality of the SAR 

through appropriate internal controls. 

Current Considerations

Although the proposed guidance would provide 

for a much needed ability to share information 

horizontally across affiliates and continues existing 

guidance from 2006 with respect to sharing SARS 

with controlling entities, it will still not provide for 

true enterprise-wide sharing of SARs. For example, 

under the proposed guidance, a broker-dealer 

may share a SAR with an affiliated mutual fund 

but not an affiliated investment adviser (because 

investment advisers are not currently required to file 

SARs). Similarly, the proposed guidance does not 

permit the sharing of SARs with non-U.S. affiliates. 

Furthermore, the inability of one affiliate to pass the 

SAR filing to another affiliate after receiving it from 

an affiliate presents problems for harmonizing back 

offices across all entities within the enterprise. 

The most common comments on the proposed 

amendments included the request to permit (i) all 

financial institutions subject to a SAR rule to share 

SARs (e.g. insurance companies were excluded 

from the proposed amendment and guidance) and 

(ii) sharing of SARS with foreign affiliates. 

As a practical matter, should the proposed 

amendment and guidance be adopted, depository 

institutions, broker-dealers, mutual funds, insurance 

companies, futures commission merchants and 

introducing brokers will need to revisit their anti-

money laundering programs and bring them up to 

date with the revised SAR confidentiality provisions 

and will need to assess whether they can and will 

participate in SAR sharing under the proposed 

guidance. Any such SAR sharing may require 

additional changes to their current anti-money 

laundering programs. 
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Defending Against Activist Shareholders 
By Kevin Dean, Tom Sibert and Mollie Stoker

In these times of financial uncertainty, the number of activist shareholders making approaches 

to companies (including investment companies) with the intention of effecting change has been 

increasing. In a market where high returns are difficult to achieve, shareholders are not only 

more likely to look at underperforming companies with greater scrutiny, but will also be more 

incentivised to become involved in finding a way to improve the performance of their shares. 

In this article we look, primarily from a U.K. 

point of view, at the various tactics that can be 

employed by management in defending against 

challenges by one or more shareholders who are 

intent on effecting change.     

Preparing for  

shareholder activism

While many boards will only consider defense 

tactics at the time that they face their first attack, 

much can be done in advance by management to 

better prepare a company for such a challenge.

Monitoring the share register 
One of the first indications of a possible attack by 

an activist shareholder group can be found in the 

company’s share register and directors should work 

closely with their company secretary, registrars and 

brokers in order to regularly assess any unusual 

movements in share ownership. In particular, 

the recent strengthening of the shareholding 

disclosure requirements in the U.K. will provide 

directors with not only the identity of significant 

new shareholders but also details of the beneficial 

holders of those shares. In addition, from June 1, 

2009, shareholders will also have to disclose any 

interests through long positions on contracts for 

difference. This information can be invaluable, if 

regularly reviewed.  

Good corporate governance 

It is imperative that high standards of corporate 

governance are maintained at all times, as failure 

by directors to comply with the black letter of 

corporate governance regulations is often used by 

activists as a reason to criticize the behavior of 

the current management. In the case of investment 

companies, it is also imperative that the investment 

policy is followed at all times, again in order to 

avoid making management an easy target.

Monitoring voting patterns 
The voting patterns of shareholders can become 

a key indicator of shareholder sentiment, and 

directors would be well advised to take note of 

groups of shareholders either voting against, or 

abstaining on, particular types of resolutions. It is 

also worthwhile to check any new guidance issued 

by any of the investor protection committees, such 

as the National Association of Pension Funds and 

the Association of British Insurers, to ensure that  

the company’s resolutions are in line with their 

latest policies.

Communications 
The importance of good communications with 

shareholders cannot be underestimated, and many 

of the concerns that lead shareholders to call for a 

change in management may be resolved if dealt 

with at an early stage. The non-executive directors, 

and in particular the non-executive chairman 

and the senior independent director, should 

undertake regular meetings with key institutional 

shareholders in order to establish the procedures 

that shareholders expect to be adopted.

Care needs to be taken in such discussions, 

however, to avoid the disclosure of price-sensitive 

information, which may prejudice the ability 

of those shareholders to deal in the company’s 

securities under the U.K.’s market abuse and 

insider dealing legislation.

Invaders at the gate

Having looked at the advance preparations that 

a company can make, we shall now turn to the 

tactics available to management when faced with 

an approach by one or more activist shareholders.

Communications 
In much the same way as communications form a 

key part of any preparations for a possible 
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approach, they can also be crucial in attempting 

to avoid any disputes that may escalate into calls 

for a change of management. Private discussions 

with representatives of the activist group should 

be considered first and concessionary steps could 

also be considered, to be weighed against the 

likely damage to the company of a public battle 

with shareholders.

Knowing the rules 
It goes without saying that a thorough and in-depth 

understanding of the company’s constitutional 

documents is vital, in particular in relation to 

the requirements and regulations in respect of 

shareholder meetings. It is also key to have trusted 

legal and financial advisers working closely with 

management in order to ensure that all of these 

rules, and the rules in the various pieces of relevant 

legislation, are followed to the letter. In addition, 

the chairman should be briefed by the company’s 

advisers in relation to the challenges that he/she 

is likely to face at the meeting and how any issues 

that are raised should be addressed.

It is also important in any public debate that care 

be taken over any public statements that are made 

by the company or management and any public 

documents that are produced. Management 

should enlist the assistance of legal, financial and 

public relations advisers in order to ensure that all 

such statements are subject to formal verification 

and that other issues, such as avoiding the use of 

defamatory language, are considered.

Concert parties 
If there is a suspicion that one or more 

shareholders are acting together in seeking to 

change the board or otherwise effect change, 

the management should consider trying to 

establish whether there is a “concert party” for 

the purposes of the U.K. takeover rules. This is 

important as, under those rules, where a group 

of shareholders acting together hold over 30% of 

the company’s voting rights they can be forced to 

make a mandatory bid for the remaining shares 

in the company. Clearly, forcing a shareholder to 

make, and in particular fund, a mandatory bid 

is a major disincentive and, therefore, represents 

one of the strongest defenses in the armory of 

management. If the holdings of the parties are 

known, the company can approach the Takeover 

Panel in order to request that the arrangement be 

investigated. Alternatively, the company can obtain 

additional information on the holdings of any party 

by serving a statutory notice requiring them to 

disclose any holdings in the company’s shares over 

the past three years. 

And finally…

The above points represent a brief summary of 

what is a complex and ever-evolving area of 

law and practice. Management should consider 

carefully how well-prepared they are to face such 

an attack and, if necessary, take steps to shore up 

their defences.

Please contact Kevin Dean of K&L Gates,  

London Office, if you have any queries or 

concerns in this area. You may reach him at  

kevin.dean@klgates.com. 
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Nonetheless, borrowers under TALF are exposed 

to several risks and structural issues that are unique 

to TALF. Some of these include the following.

•  Borrower Eligibility Considerations. TALF 

borrowers must be business entities, banks and 

investment funds that satisfy the definition of 

the term “U.S. company.” While branches and 

subsidiaries of foreign entities may in certain 

circumstances borrow under TALF or manage 

investment funds that borrow under TALF, 

they may raise particular issues, particularly 

where they are part of a master-feeder fund 

structure. In addition, TALF excludes borrowers 

(or investment managers) that are owned or 

controlled by a foreign government or a foreign 

central bank. A person controls an entity if, 

“among other things,” it owns, controls or holds 

with power to vote, 25% or more of a class of 

voting securities, or the total equity, of the entity.

•  H-1B Visa Restrictions. The Employ American 

Workers Act (EAWA) applies to TALF borrowers 

and any entity that controls a TALF borrower. 

The EAWA contains provisions that restrict 

the ability of a borrower or such a controlling 

person to hire new employees who are in 

H-1B nonimmigrant status. A person controls 

a TALF borrower for this purpose if, “among 

other things,” it owns, controls, or holds with 

power to vote, 25% or more of the total equity 

of an investment fund that borrows under TALF. 

As originally drafted in the April 21 FAQs for 

TALF, the test of control was limited to the 25% 

threshold and did not include the broadening 

language, that was inserted in the May 16 

Depending on the asset class, TALF loans may be 

made for terms of three or five years. After a slow 

start, and considerable hesitation by investors 

over participating in the April subscription owing 

to political and other risks, the TALF program 

appears to have come into its own. To date, 

approximately $44.7 billion of TALF loans have 

been made to finance purchases of ABS and 

approximately $2.7 billion of TALF loans have 

been made to finance legacy CMBS. To date 

there have been no subscriptions for new-issue 

CMBS, although several financial institutions are 

working on TALF-eligible CMBS deals that are 

expected to be TALF-eligible. 

The relative success of the TALF program reflects 

several factors, including the expansion of the 

scope of asset classes eligible for TALF funding 

and the clarification by the New York Fed 

and the Treasury that private TALF participants 

are not (absent other factors) subject to the 

executive compensation restrictions of the EESA 

(notwithstanding that TALF loans are credit-

enhanced by a Treasury commitment that is funded 

with TARP funds). Also spurring investor interest 

was the relaxation of ABS sponsors’ and investors’ 

concerns about political risk, which appeared to 

have peaked following the disclosure in March 

2009 that AIG had paid out $165 million in 

retention bonuses to employees in its Financial 

Products Division, but have since receded. Lastly, 

increased experience with the TALF subscription 

process and the streamlining of TALF borrowing 

logistics increased the comfort level of investors 

and others with the process.

continued from page 1 

Put TALF in Your PPIP and Smoke It! 

FAQs for TALF in order to conform the definition 

of control for this purpose with that used for 

determining whether an investment vehicle is 

ineligible to be a TALF borrower because it is 

owned or managed by a foreign government 

or sovereign wealth fund. The control test 

has created uncertainty as to whether—and 

which—qualitative factors will be taken into 

account, which could, for example, cause the 

manager of an investment vehicle or an investor 

with less than a 25% stake to be subject to 

H-1B visa restrictions due to its “control”  

of the vehicle.

•  Liquidity and Market Risk Considerations. 
Fixed-income investments such as ABS are 

generally subject to reinvestment risk, liquidity 

risk and market risk. These risk factors are 

accentuated in the case of TALF because of the 

overlay of TALF borrowing terms on the terms of 

ABS investments.

•  The mismatch between the three- or five- 

year term of a TALF loan and the remaining 

expected life of an ABS exposes a TALF 

borrower to mark-to-market-risk (up to the 

margin posted) if the price falls below the 

initial principal amount at maturity of the 

TALF loan.

•  Limits on transferability of TALF loans will 

affect liquidity and pricing. TALF loans are 

transferable to eligible borrowers only until 

December 1, 2009, subject to the right 

of the New York Fed to consent to such 

transfers. Legally, this restriction is mandated 

by the short-term emergency nature of the 

facility, because a transfer is considered to 

be the making of a new loan by the New 

York Fed. Practically, it will likely have an 

increasingly adverse effect on liquidity and 

spreads as current investors in ABS will not 

be able to transfer them to other investors 

with the same favorable financing terms.

•  Even if a transfer is made before the TALF 

expiration date, a similar deterioration 

of liquidity and pricing can occur if the 

amortization of the underlying pool of 

loans results in the ABS being subject to a 

higher margin requirement resulting from a 

prime pool becoming sub-prime because 

of a FICO score migration. Similarly, if 

     Borrowers under TALF are exposed  
to several risks and structural  
      issues that are unique to TALF.
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less than all of the assets backing a TALF-

financed ABS were “recently originated” 

or made to U.S. obligors, amortization 

of the pool assets could cause migration 

of those characteristics such that the ABS 

would cease to be eligible in the hands of 

a transferee.

•  Application of Net Carry. Some of the risks 

described above may be exacerbated by a 

requirement, applicable for CMBS and certain 

categories of ABS, that the excess of interest 

and any other distributions (excluding principal 

distributions) on the ABS in excess of the TALF 

loan interest payable (such amount, “net carry”) 

be used immediately to reduce the principal 

amount of the TALF loan in proportion to the 

haircut. For a five-year TALF loan, net carry will 

be remitted to the TALF borrower only until net 

carry equals 25% per annum of the original 

haircut amount in the first three loan years, 

10% in the fourth loan year, and 5% in the fifth 

loan year, and the remainder of such net carry 

will be applied to the TALF loan principal, as 

described more fully below. For a three-year 

TALF loan for legacy CMBS, such net carry will 

be remitted to the borrower in each loan year 

until it equals 30% per annum of the original 

haircut amount, with the remainder applied to 

loan principal, as described more fully below. 

This mechanism ensures that a borrower who 

elects to put the financed ABS or CMBS to the 

New York Fed in satisfaction of its obligation 

will lose a portion of its equity in the investment.

•  Issues under Customer Agreements. TALF 

borrowings are requested by primary dealers 

who act as agents for their customers. Although 

the master loan and security agreement 

(MLSA) between each primary dealer and 

the New York Fed that contains the terms of 

the TALF loans is on a standard form that is 

available on the New York Fed’s website, the 

customer agreements that investors must enter 

into in order to be bound by the MLSA are 

privately negotiated between customers and 

primary dealers. Different dealers have taken 

a range of approaches to the negotiation of 

these agreements, including their willingness 

to negotiate terms, the extent to which the 

customer takes liability for such matters as losses 

caused by fraudulent disclosure or underwriting 

of the ABS being financed, and the extent to 

which the dealer is given access to information 

regarding the customer.

•  Political Risk. An area of particular concern in 

the negotiation of customer agreements involves 

the extent to which primary dealers, as part 

of their “know-your-customer” procedures, will 

seek to obtain information regarding direct and 

indirect holders of interests in investment funds that 

borrow under TALF. Because TALF primary dealers 

are obligated by the MLSA to share all such 

information with the New York Fed, and because 

the New York Fed may be required to disclose 

the information to regulators or to congressional 

committees, the possibility that investors’ identities 

may be publicly disclosed is a risk that investors 

have been considering with care.

Using TALF to finance investments in CMBS raises 

several issues that do not arise in connection with 

non-mortgage assets. These include a requirement 

that the documentation governing issuance of 

new-issue CMBS contain prescribed provisions 

regarding origination and servicing of the pool 

assets, heightened control by the New York Fed 

over the borrower’s ability to direct servicing, 

considerable discretion on the part of the New 

York Fed to reject particular pool assets, and 

special rating and underwriting requirements. 

In addition, if a fund established under the PPIP 

borrows under Legacy TALF, it may attract the 

unwelcome attention of the office of the Special 

Inspector General for the TARP Program (SigTARP). 

In its quarterly report to Congress issued on April 

21, 2009, the SigTARP expressed concern that 

Legacy TALF could harm fundamental taxpayer 

protections in the original design of the TALF 

program by diluting the amount of the private 

borrowers’ loss exposure represented by the 

margin, which could reduce incentives to conduct 

appropriate due diligence and expose the New 

York Fed (and ultimately the Treasury) to credit 

losses. It is likely that the SigTARP concerns will 

be reflected in more stringent diligence and 

loss-shifting provisions in the customer agreements 

used for borrowings under Legacy TALF. TALF-

related provisions in proposed legislation would 

also broaden the ability of the Comptroller 

General of the United States to obtain such 

information as part of its responsibility to audit the 

Federal Reserve. 
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continued from page 1 

Obama Administration Releases  
White Paper Covering Proposals  
for Regulatory Reform

The White Paper is a set of proposals only, and 

the battle over their enactment has already been 

joined on Capitol Hill. The Obama Administration 

has been introducing specific legislative 

recommendations piecemeal, and Chairman 

Frank of the powerful House Financial Services 

Committee has set out a hearing schedule that is 

expected to last through September. In addition, 

he has indicated that legislation will move forward 

on individual issues, rather than as an omnibus 

bill, in an apparent attempt to avoid delays to 

enactment of less controversial proposals. It is 

clear that there will be significant changes to the 

capital markets regulatory architecture over the 

coming months. K&L Gates has responded with 

the formation of an international capital markets 

reform group to provide expanded services to 

clients as the process unfolds.

The White Paper lays out five main objectives for 

its policy proposals:

1.  Promote robust supervision and regulation 

of financial firms;

2.  Establish comprehensive regulation of 

financial markets;

3.  Protect consumers and investors from 

financial abuse;

4.  Provide the government the tools it needs 

to manage the financial crisis; and

5.  Raise international regulatory standards 

and improve international cooperation.

While most of the proposals are directed at 

restructuring the regulatory oversight of banking 

institutions and bringing the so-called shadow 

banking system into the light, there are several key 

proposals that will directly affect the investment 

management industry.

Proposed Regulation of Money 

Market Funds

The White Paper supports the SEC’s efforts to 

strengthen the regulatory framework around money 

market funds (see article entitled “Money Market 

Reform: SEC Rule Proposal Tracks ICI Working 

Group Report and Obama Administration’s Plan 

for Financial Regulatory Reform” on page 5). 

Specific proposals track many of the proposals 

made by the ICI in its Report of the Money Market 

Working Group and include:

•  requiring money market funds to maintain 

substantial liquidity buffers;

•  reducing the maximum weighted average 

maturity of securities held by a money  

market fund;

•  tightening credit concentration limits;

•  improving credit risk analysis and management 

of money market funds; and

•   empowering the money market fund’s 

board of directors to suspend redemptions 

in extraordinary circumstances to protect 

shareholders’ interests.

In making these proposals, the White Paper 

does not take on the issue of whether additional 

action is required to address the concern that 

money market funds may pose systemic risk 

because of the role they play in direct financing of 

government, businesses, and financial institutions 

through the purchase of short-term financing 

instruments. The concern here (as stated by others) 

is that money market funds were in the middle of 

the liquidity crunch that intensified when Lehman 

Brothers failed and, as a result, the NAV of the 

Reserve Primary Fund fell below $1.00 per share. 

The Reserve Fund’s collapse triggered a massive 

outflow from money market funds across the 

board, forcing the funds to sell commercial paper 

and other liquid assets and drying up demand for 

new issuances, thus contributing to illiquidity in the 

credit market. For now, the Obama Administration 

seems focused on putting in place changes that 

will strengthen the resiliency of the funds and 

reduce their susceptibility to runs, without taking 

more drastic steps to address the perceived 

liquidity issue. The White Paper instead directs the 

President’s Working Group on Financial Markets 

to prepare a report considering fundamental 

changes to address systemic risk more directly, 

e.g., eliminating the use of a stable net asset 

value and requiring money market funds to access 

private emergency liquidity facilities. 

The problem with most of the current suggestions 

for addressing the liquidity issue is that they could 

have a significant negative impact on the appeal 

of money market funds to investors, in effect 

choking the industry. The White Paper cautions 

the SEC and the President’s Working Group 

to consider ways to mitigate potential adverse 

consequences as a result of new regulation, such 

as investor migration away from registered money 

market mutual funds to unregistered and less-

regulated private investment products. The report 

is to be completed by September 15, 2009.

  K&L Gates has responded with the  
formation of an international capital markets    
      reform group to provide expanded   
  services to clients as the process unfolds.
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Registration of Hedge  

Fund Advisers

Despite efforts several years ago by the SEC to 

force the registration of investment advisers to 

hedge funds and other private pools of capital, 

such advisers frequently are not registered with 

the SEC or any other federal financial regulator. 

As the financial crisis unfolded, regulators 

believed that de-leveraging by hedge funds was 

contributing to the strain on financial markets, but 

found themselves without reliable, comprehensive 

data with which to assess the market activity of 

these entities. The White Paper proposes that 

all advisers to hedge funds and other private 

pools of capital, including private equity and 

venture capital funds, over a modest threshold 

in AUM ($30 million in subsequent statements), 

will be required to register with the SEC under 

the Investment Advisers Act. The proposals 

are intended to respond both to the systemic 

implications of the activity of hedge funds and to 

concerns over investor protection.

Requiring registration of advisers to hedge funds 

and other private pools of capital is intended 

to allow sufficient data to be collected for a 

regulator to determine whether a fund requires 

regulation for financial stability purposes. As 

proposed, newly registered advisers will be 

subject to recordkeeping, examination, disclosure, 

and regulatory reporting requirements regarding 

the funds they manage. The White Paper 

acknowledges that some of these requirements 

ought to vary across the different types of private 

pools, and that the regulatory reporting should be 

on a confidential basis. The proposed regulatory 

requirements would include confidential reporting 

of assets under management, borrowings, 

off-balance sheet exposures, and information 

necessary to assess whether a fund or fund family 

is so large, highly leveraged, or interconnected as 

to pose a threat to financial stability. The White 

Paper also proposes that private fund advisers 

be required to make unspecified disclosures to 

investors, creditors, and counterparties.

Under the proposal, the SEC would be expected 

to share the reports with the Federal Reserve,  

so that the Federal Reserve could determine  

whether any of the funds or fund families  

meets the criteria established for a Tier 1 FHC.  

A Tier 1 FHC is a financial firm whose combination 

of size, leverage, and interconnectedness could 

pose a threat to financial stability if it failed. 

The White Paper proposes that these entities be 

subject to stricter and more conservative prudential 

standards relating to capital, liquidity, and risk 

management standards.

Investment Adviser/ 

Broker-Dealer Regulation

The White Paper also includes a provision that 

broker-dealers who provide investment advice 

about securities to investors will have the same 

fiduciary obligations as registered investment 

advisers. This is intended to address the issue that 

investors may not understand the distinctions in 

duties of care owed by different types of financial 

service providers and that, accordingly, all such 

providers should be subject to the same fiduciary 

standard. Also, with an eye to investor protection, 

the White Paper proposes to prohibit mandatory 

arbitration clauses in broker-dealer and investment 

advisory accounts with retail customers, subject to 

the SEC’s conducting a study of the use and effect 

of such clauses on investors.

Say on Pay 

The White Paper calls on federal regulators 

to issue standards and guidelines to realign 

executive compensation practices of financial 

firms consistent with long-term shareholder value 

and to prevent compensation practices that could 

threaten the safety and soundness of supervised 

institutions. The White Paper also expresses 

support for requiring all public companies to  

solicit non-binding shareholder resolutions on 

executive compensation.

Other Key Provisions

Financial Services Oversight Council. Under 

the proposals, a new Financial Services Oversight 

Council will be created as an independent 

agency to facilitate and coordinate information 

sharing, fill gaps in supervision, identify emerging 

micro-prudential risks and inform the Fed where 

such risks could pose a systemic threat, and 

provide a forum for jurisdictional disputes among 

regulators. The Council will be comprised of the 

Secretary of the Treasury, who will serve as the 

Chair; the Chairman of the Fed; the Chairman 

of the SEC; the Chairman of the CFTC; the 

Chairman of the FDIC; the Director of the Federal 

Housing Finance Agency; and directors of two 

new entities, the National Bank Supervisor and 

Consumer Financial Protection Agency.

Comprehensive Supervision of Financial 

Markets. The White Paper calls for enhanced 

regulation of securitization markets, including 

stronger regulation of credit rating agencies,  

a requirement that issuers and originators  

retain a financial interest in securitized loans,  

and comprehensive regulation of all over-the-

counter derivatives.

Consumer and Investor Protection. One of 

the most controversial proposals is to create a 

new Consumer Financial Protection Agency to 

protect consumers across the financial sector 

from unfair, deceptive, and abusive practices. 

Although initially the subject of debate, the current 

proposal would exclude mutual funds from the 

new agency’s jurisdiction. 

While the legislative process will affect the fate 

of the President’s proposals, those that can be 

effected by rule-making are already moving 

forward. For example, the SEC proposed 

sweeping changes to money market funds at its 

open meeting on June 24. 

In the past, it has been sufficient for financial 

services industry participants to focus on policy 

developments relating only to specific business 

concerns. That approach, however, may be 

insufficient in the weeks and months ahead as 

sweeping changes take place at a macro level 

that will impact all financial services interests. K&L 

Gates investment management partners, as well 

as our new international capital markets reform 

group, will continue to stay current with events 

and provide advice to our financial services 

clients as new developments occur. 
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Daniel F. C. Crowley: Financing Infrastructure, Alternative 
Energy and Other Public Facilities under the Federal 
Stimulus Act, K&L Gates Webinar, August 26, 2009

Stacy L. Fuller: Legal and Regulatory Update, Actively 
Managed ETF Symposium, Grail Advisors, September 2, 
2009, New York, NY 

Paul Dykstra and Paulita Pike: Mutual Fund Regulation, 
Northwestern Law School, begins September 4, 2009, 
Chicago, IL

Theodore L. Press: Tax Issues Associated with Distressed 
Securities, Tax and Accounting Conference, Investment 
Company Institute, September 14, 2009, Orlando, FL

Clair Pagnano: Sections 201-205 and related SEC 
rules including the books and records rule, Mastering the 
Investment Advisers Act of 1940, NRS, September 15, 
2009, Alexandria, VA

Michael S. Caccese, Peter N. McIsaac and Rebecca 
O’Brien Radford: GIPS® Open Forum, K&L Gates and 
ACA Compliance Group, Beacon Verification Services, 
K&L Gates, September 21, 2009, Boston, MA

Kay Gordon: Infrastructure Funds – The Story in 2009: 
Why are Infrastructure Funds Used; Infrastructure Fund 
Structures, West LegalEdcenter/Celesq®AttorneysEd 
Center, September 22, 2009, Webcast

Stephen J. Crimmins: SEC Enforcement Initiatives – 
What the Changes Mean for Counsel and Their Clients, 
Bureau of National Affairs, September 23, 2009, 
Audioconference

Stephen J. Crimmins: Understanding the New SEC 
Enforcement Program, Financial Research Associates, 
September 24, 2009, Webinar

Clifford J. Alexander, Michael S. Caccese, Daniel F. C. 
Crowley and Eric Purple: 2009 National Membership 
Meeting, National Society of Compliance Professionals, 
October 5, 6 and 7, 2009, Philadelphia, PA

Diane E. Ambler: Investment Management Law, Journal 
of International Business and Law/ABA Business Law 
Section, Committee on Federal Regulation of Securities, 
October 9, 2009, Hofstra University, Hempstead, NY 

Michael S. Caccese: Investment Adviser Advertising and 
Marketing; Crisis Management and Internal Investigations, 
NRS 24th Annual Fall Investment Adviser and Broker-Dealer 
Compliance Conference, November 5 and 6, 2009, Las 
Vegas, NV

Kay Gordon and Philip Morgan: Renewable Energy 
Funds – New Frontiers for the Funds Industry, Celesq®, 
December 3, 2009, Webinar

Diane E. Ambler: Mutual Funds Under New  
Administration: Litigation and Regulation, Boston  
University School of Law, December 4, 2009,  
Boston, MA

Industry Events

Please visit www.klgates.com for more information on  
the following upcoming investment management events  
in which K&L Gates attorneys will be participating:

Please join us for our 2009 Investment Management Training Seminars
At these seminars, lawyers from our Investment Management practice will discuss a broad range of  
topics and practical issues.  Each program will feature a “Hot Topics” panel discussing current issues 
confronting the investment management industry

To register for these seminars, please go to www.klgates.com/events. 

Wednesday and Thursday,  
November 4 and 5

Live at K&L Gates in Washington, D.C. and video 
conferenced to our offices in Charlotte, Dallas, Miami, 
Newark, New York, and Pittsburgh

Tuesday, November 10 Live at the Palace Hotel San Francisco

Tuesday, November 17 Live at K&L Gates in Los Angeles and video conferenced to 
our offices in Orange County, San Diego, and Seattle

Thursday, November 19 Live at K&L Gates in Chicago

Friday, November 20 Live at K&L Gates in Boston

Tuesday, December 8 Live at K&L Gates in New York

Please join us for:
GIPS® Open Forum 
Monday, September 21, 2009, 4:30 p.m. to 7:00 p.m. 
(Eastern time) This program will be live in our  
Boston office.

This unique interactive forum will take place the day 
prior to the GIPS® Standards Annual Conference. The 
forum is designed to allow conference attendees the  
opportunity to network and share best practices with 
their peers on their firm’s claim of compliance with 
GIPS®.  The majority of the forum will be spent in 
break-out groups designed to allow you to discuss key 
issues your firm faces today.

Facilitators:  Michael S. Caccese, Peter N. McIsaac,  
Rebecca OBrien Radford, Justin Guthrie, CFA, CPA, 
(ACA Beacon Verification Services), Jeff Tarumianz, 
CFA, CIPM, (ACA Beacon Verification Services) and 
Alicia Hyde, CIPM, (ACA Beacon Verification Services)

Please join us for our Webinar and live  
presentation in our New York office
Fund Appreciation Rights® 
Thursday, October 8, 2009, 4:30 p.m. to 6:00 p.m. 
(Eastern time)

Speakers:  Joel D. Almquist, James E. Earle, Nicholas 
S. Hodge, Rick Ehrhart (Optcapital) and Thom Young 
(Optcapital)

This program on Fund Appreciation Rights®—the 
new incentive compensation system for hedge fund 
managers—will examine how stock option-like interests 
granted in connection with hedge fund management 
will function and how they will be treated for federal 
income tax purposes.

Please join us for our Seminar
The Current and Future State of the Hedge Fund 
Industry:  Business Perspectives
Thursday, October 29, 2009, 4:00 p.m. to 7:00 p.m. 
(Eastern time) This program will be live in our  
New York office.

This seminar will be conducted as an active dialogue 
among industry speakers, who will respond to questions 
from members of K&L Gates’ New York Investment  
Management group concerning business, legislative,  
and regulatory challenges hedge funds may be 
expected to face in 2010 and thereafter. Featured 
industry panelists will be Charles Clarvit (BlackRock 
Alternative Advisors), Jaeson Dubrovay, (NEPC) and 
David Harmston (Albourne America)

To register for these events, please go to  
www.klgates.com/events 



To learn more about our Investment Management practice, we invite you to contact one of the lawyers listed below, or visit www.klgates.com.

Austin
Robert H. McCarthy, Jr. 512.482.6836 robert.mccarthy@klgates.com

Boston
Joel D. Almquist 617.261.3104 joel.almquist@klgates.com
Michael S. Caccese 617.261.3133 michael.caccese@klgates.com
Mark J. Duggan 617.261.3156 mark.duggan@klgates.com
Mark P. Goshko 617.261.3163 mark.goshko@klgates.com
Thomas A. Hickey III 617.261.3208 thomas.hickey@klgates.com
Nicholas S. Hodge 617.261.3210 nicholas.hodge@klgates.com
Peter N. McIsaac 617.261.3225 peter.mcissac@klgates.com
Clair E. Pagnano 617.261.3246 clair.pagnano@klgates.com
Gordon F. Peery 617.261.3269 gordon.peery@klgates.com 
Rebecca O’Brien Radford 617.261.3244 rebecca.radford@klgates.com
George Zornada 617.261.3231 george.zornada@klgates.com

Chicago
Cameron S. Avery 312.807.4302 cameron.avery@klgates.com
Paul H. Dykstra 312.781.6029 paul.dykstra@klgates.com
David P. Glatz 312.807.4295 david.glatz@klgates.com
Alan P. Goldberg 312.807.4227 alan.goldberg@klgates.com
Thomas F. Joyce 312.807.4323 thomas.joyce@klgates.com 
D. Mark McMillan 312.807.4383 mark.mcmillan@klgates.com
Anna Paglia 312.781.7163 anna.paglia@klgates.com
Paulita A. Pike 312.781.6027 paulita.pike@klgates.com
David C. Sienko 312.807.4382 david.sienko@klgates.com
Donald S. Weiss 312.807.4303 donald.weiss@klgates.com

Fort Worth  
Scott R. Bernhart  817.347.5277 scott.bernhart@klgates.com

 
London  
Danny A. Brower +44.20.7360.8120 danny.brower@klgates.com
Philip J. Morgan +44.20.7360.8123 philip.morgan@klgates.com
  
Los Angeles  
William P. Wade 310.552.5071 william.wade@klgates.com
  
New York  
David Dickstein 212.536.3978 david.dickstein@klgates.com
Edward G. Eisert 212.536.3905 edward.eisert@klgates.com
Kay A. Gordon 212.536.4038 kay.gordon@klgates.com
Alan M. Hoffman 212.536.4841 alan.hoffman@klgates.com
Beth R. Kramer 212.536.4024 beth.kramer@klgates.com
  
Raleigh
F. Daniel Bell III 919.743.7335 dan.bell@klgates.com

San Francisco  
Kurt J. Decko 415.249.1053 kurt.decko@klgates.com 
Elaine A. Lindenmayer 415.249.1042 elaine.lindenmayer@klgates.com
J. Matthew Mangan 415.249.1046 matt.mangan@klgates.com
David Mishel 415.249.1015 david.mishel@klgates.com
Mark D. Perlow 415.249.1070 mark.perlow@klgates.com
Richard M. Phillips 415.249.1010 richard.phillips@klgates.com
  
Seattle  
James A. Andrus 206.370.8329 james.andrus@klgates.com
  
Taipei  
Christina C. Y. Yang +886.2.2175.6797 christina.yang@klgates.com
  
Washington, D.C.  
Clifford J. Alexander 202.778.9068 clifford.alexander@klgates.com
Diane E. Ambler 202.778.9886 diane.ambler@klgates.com
Mark C. Amorosi 202.778.9351 mark.amorosi@klgates.com
Catherine S. Bardsley 202.778.9289 catherine.bardsley@klgates.com
Ndenisarya M. Bregasi 202.778.9021 ndenisarya.bregasi@klgates.com 
Beth Clark 202.778.9432 beth.clark@klgates.com
Daniel F. C. Crowley 202.778.9447 dan.crowley@klgates.com
Arthur C. Delibert 202.778.9042 arthur.delibert@klgates.com
Stacy L. Fuller 202.778.9475 stacy.fuller@klgates.com
Jennifer R. Gonzalez 202.778.9286 jennifer.gonzalez@klgates.com
Robert C. Hacker 202.778.9016 robert.hacker@klgates.com
Kathy Kresch Ingber 202.778.9015 kathy.ingber@klgates.com
Rebecca H. Laird 202.778.9038 rebecca.laird@klgates.com
Deborah A. Linn 202.778.9874 deborah.linn@klgates.com
Cary J. Meer 202.778.9107 cary.meer@klgates.com
Marc Mehrespand 202.778.9191 marc.mehrespand@klgates.com
R. Charles Miller 202.778.9372 chuck.miller@klgates.com
Dean E. Miller 202.778.9371 dean.miller@klgates.com
R. Darrell Mounts 202.778.9298 darrell.mounts@klgates.com
Molly Moynihan 202.778.9058 molly.moynihan@klgates.com
Lawrence B. Patent 202.778.9219 lawrence.patent@klgates.com
C. Dirk Peterson 202.778.9324 dirk.peterson@klgates.com
David Pickle 202.778.9887 david.pickle@klgates.com
Alan C. Porter 202.778.9186 alan.porter@klgates.com
Theodore L. Press 202.778.9025 ted.press@klgates.com
Eric S. Purple 202.778.9220 eric.purple@klgates.com
Francine J. Rosenberger 202.778.9187 francine.rosenberger@klgates.com
Bruce A. Rosenblum 202.778.9239 bruce.rosenblum@klgates.com
Robert H. Rosenblum 202.778.9464 robert.rosenblum@klgates.com
William A. Schmidt 202.778.9373 william.schmidt@klgates.com
Lori L. Schneider 202.778.9305 lori.schneider@klgates.com
Lynn A. Schweinfurth 202.778.9876 lynn.schweinfurth@klgates.com
Donald W. Smith 202.778.9079 donald.smith@klgates.com
Andras P. Teleki 202.778.9477 andras.teleki@klgates.com
Stacy H. Winick 202.778.9252 stacy.winick@klgates.com
Roger S. Wise 202.778.9023 roger.wise@klgates.com
Robert A. Wittie 202.778.9066 robert.wittie@klgates.com
Robert J. Zutz 202.778.9059 robert.zutz@klgates.com

K&L Gates is a global law firm with lawyers in 33 offices located in North America, Europe, Asia and the Middle East, and represents numerous GLOBAL 500, 
FORTUNE 100, and FTSE 100 corporations, in addition to growth and middle market companies, entrepreneurs, capital market participants and public sector 
entities. For more information, visit www.klgates.com.

K&L Gates comprises multiple affiliated partnerships: a limited liability partnership with the full name K&L Gates LLP qualified in Delaware and maintaining offices 
throughout the United States, in Berlin and Frankfurt, Germany, in Beijing (K&L Gates LLP Beijing Representative Office), in Dubai, U.A.E., in Shanghai (K&L Gates 
LLP Shanghai Representative Office), and in Singapore; a limited liability partnership (also named K&L Gates LLP) incorporated in England and maintaining offices 
in London and Paris; a Taiwan general partnership (K&L Gates) maintaining an office in Taipei; and a Hong Kong general partnership (K&L Gates, Solicitors) 
maintaining an office in Hong Kong. K&L Gates maintains appropriate registrations in the jurisdictions in which its offices are located. A list of the partners in each 
entity is available for inspection at any K&L Gates office.

This publication is for informational purposes and does not contain or convey legal advice. The information herein should not be used or relied upon in regard to 
any particular facts or circumstances without first consulting a lawyer.

©2009 K&L Gates LLP. All Rights Reserved.  
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